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Children and the Law 


The interrelationship between children 
and the law has become quite evident in 
recent years. The particular legal needs of 
children, as a special segment of our soci- 
ety, have become quite pronounced and 
recognized by various elements of the legal 
community. 

The Florida Bar has been fortunate in 
having committees and individuals recog- 
nize these particular needs and call them to 
the attention of the Bar, the legislature and 
the public. 

Judge Hugh S. Glickstein has been one 
of the leaders in this movement. He has 
carried the Florida message forward to the 
American Bar Association. He heads the 
ABA Family Law Section’s Task Force on 
the Needs of Children and he is the chair- 
man of The Florida Bar’s Committee on 
the Legal Needs of Children. 

While these needs are often in the family 

and economic setting, we are unfortunately 
finding that children have often been the 
subject of physical or sexual abuse. Law 
enforcement officials and others are alert 
to this in their investigations and prosecu- 
tions. 
The needs of children include not only 
the warmth and love of a family and loved 
ones, but also a recognition that proper 
economic support, medical attention, coun- 
selling and the like are often required. 

The Family Law Section of The Florida 
Bar has been active in this area of recog- 
nizing and seeking to meet these needs of 
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our young people. 

Our Youth and the Law Committee has 
become more active and is doing a good job 
with its law-related education programs. 
On April 29, 1985, Chief Justice Joseph A. 
Boyd, Jr., of the Florida Supreme Court 
and Ralph Turlington, Commissioner of 
Education, signed a joint resolution urging 
support of law-related education. 


Florida has been selected as a host site 


for a major training and dissemination 
project in law-related education. It is one of 
only 16 states selected to participate in the 
program which will be managed by the 
Florida Law-Related Education Associa- 
tion in cooperation with The Florida Bar 
law-related education program. A vital 
part of this host site program is the Public 
Private Partnership Conference scheduled 
for January 24, 1986, in Orlando. 

Various local bar groups and representa- 
tives of the Young Lawyers Section have 
volunteered to act as guardians in certain 
instances for minors on a pro bono basis. 

Each of these activities is a meaningful 
step toward providing to our children 


resources to meet their legal needs. As has" 


been stated many times, our young people 
are the future of this nation. We must make 
sure they are properly provided for, and 
this includes attention to their legal needs. 

I am pleased this issue of The Florida 
Bar Journal is dedicated to this subject and 
I commend all of those who have partici- 
pated in its preparation. BJ 
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by John F. Harkness, Jr. 


ood Client Relations Lessen Malpractice Risk 


By now, I am sure that every lawyer has 
either heard about or read about the 
- problems the profession is facing in ac- 
quiring and maintaining malpractice in- 
- surance. You have either experienced first 
or have heard about firms or 

_ practitioners who have not been able to 
2 _ obtain coverage or who obtain coverage at 
rates that have increased from 200 percent 
a to 1000 percent over the last year. 
In a recent issue of the Bar News you 
_ may have seen a number of advertisements 
for malpractice insurance from the com- 


panies who are writing in the state. We 


_ have had calls from attorneys who have 
_ been answering these ads and acquiring 
- coverage but there still is a problem for 
- some practitioners. The rates themselves 
- continue to go up and if the experts are 
- right, they will continue to escalate over 
_ the next two to three years. 
_ Our concern is not only finding a way to 
ensure that every attorney can obtain 
- coverage, but to find a way to keep the 
‘Fates reasonable. 
a In September, Mr. Duke Stern, who has 
been assisting the Bar with this problem, 
reported to the Board of Governers. One 
of his findings was that the London‘re- 
surance market is not writing reinsurance 
as in the past. There is also no probability 
that market will be back to the same 
legree it has been available in the past. 
Therefore, we must do whatever we can 
_ within the State of Florida to help ease the 
"problem. 
__ Mr. Stern lectures and writes in the area 
f prevention of malpractice. In a recent 
Journal, I read a column entitled, 
_ “How to Avoid Malpractice Claims: A 
hecklist.” In reading the column and the 
‘suggestions attributed to Mr. Stern it 
seemed to me most of them are just 
- common sense. I’m afraid, however, even 


though they seem to be common sense, 
some lawyers either do not believe they are 
necessary or just have not gotten into the 
habit of using them. According to the 
article, 16 percent of the claims in 1983 for 
malpractice were attributed to client re- 
lations. The ABA’s National Legal 


Our concern is for every attorney - 
to obtain coverage and to keep 
the rates reasonable 


Malpractice Data Center defines inade- 
quate client relations as failure to. follow 
the client’s instructions or to obtain con- 
sent from or inform the client and im- 
proper withdrawal from representing the 
client. 

Mr. Stern has suggested some guidelines 
a lawyer should follow in order to establish 
and maintain good client relationships. 

® Put the terms of the attorney-client 
relationship in writing. A confirmation 
letter will serve as reminder to the lawyer 
and help the client understand what the 
lawyer is doing. 

@ Avoid creating unrealistic expecta- 
tions for the client. A client led to expect 
too much may be dissatisfied if the matter 
does not turn out in the client’s favor. 

® Set fees in writing early in the re- 
lationship. Send itemized bills periodically 
so clients always know what they are 
paying for. 


fied. 
® Serve as counselor. Do not make 
decisions for client. Keep client regularly - 
informed by phone and letter on the pro-- 
gress of the case. ‘% 
® Do not keep client waiting during 
office hours. Make certain the office st 
is courteous. 
While some of you may disagree wi 
some of these items, they seem to be 
generally accepted method of providing 
legal services to clients. In reviewing our 
grievance complaints at the Bar, we find 
that the vast majority of the complaints — 
are due to inadequate client relationships. _ 
We get more complaints that could have 2 
been solved by a simple telephone call or 
by keeping the client informed by letter. — 
These types of complaints take up the time 
of our grievance staff but more importantly 
will take up your time if a complaint is’ 
filed against you. Each complaint to t 
Bar is investigated and each attorney m 
make the time to answer the allegation. 


y 


Most of these types of complaints : 
dismissed but they must be ane 
first. 

I firmly believe that if attorneys wo 
follow these guidelines, they would avoid — 
the risk of malpractice as well as the risk of — 
someone’s filing a grievance against them. 4 
One of the items that some insurance — 
companies take into consideration in writ- _ 
ing malpractice insurance is the type of © 
internal control in the office. This client — 
relationship control is one of the items — 
that you should be concerned with. ‘sa 

It is going to be up to the attorneys in 
Florida to begin maintaining better office — 
systems and procedures if there is to be 
any hope in the future for malpractice 
premiums to level off. B ie 
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® Send notes on the initial interview to “ 
the client so the information can be veri- _ 
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Children 


An Introduction 


by Cynthia L. Greene 
Guest Editor 


hile you are reading this special issue of The Florida Bar Journal, a child will be 

brought to an emergency room with a broken leg, second degree burns on his 

hands and scratches on his face. A mother will call a “hotline” fearing that her 
husband is molesting her daughter and asking for help. A young child will be abandoned. A 
child custody battle will begin. 

Reports of child sexual abuse within families, once 2 
taboo subject labeled incest, are now ubiquitous. Child 
care centers are under investigation. “Kiddy porn” fills 
the shelves of adult bookstores. If, as it was once believed, 
our children are our most precious resource, it would 
seem that our treasure has been plundered. 

To those who open this issue and remark with disgust, 
“Not another child abuse story,” we respond, “No!” This 
issue is not about “child abuse”; it is about children This 
issue is about children in dependency cases, children in 
criminal cases, children in divorce cases and children in 
civil litigation. It is about Florida’s new laws affecting 
children in judicial proceedings, new rules for day care Cynthia L. Greene practices law in 
centers and child support awards. It isabout childrenand | Miami, Florida with the Law Offices 

i ; of Frumkes and Greene, P.A. She is a 
the state, children and the courts, children and the law | member of the Executive Council of 
and children and the family. It is about the emerging | the Family Law Section of The Florida 
rights of children, the needs of children and what we, asa 
society, can and should do to protect and care for our | a, :hor of numerous articles and publi- 
children. In short, it is about how the law, the courts and | cations in the area of matrimonial law. 
society are all in transition and how our children are 
leading the way. 
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I. The Child and the State 


Children the 


1985 Legislature 


uring the summer of 1984, 
Floridians were alarmed by 
reports of sexual abuse in 
child day care facilities not only in New 
York and California, but also in Florida. 
Reports of abuse in two day care centers in 
the Miami area, one licensed and the other 
operating illegally without a license, led to 
a series of public hearings across the state. 
At these hearings it became apparent that 
incidents of child molestation were only 
one manifestation of the need for reform in 
the state’s child day care and child welfare 
systems. 

Although the 362 reports of child abuse in 
Florida’s day care facilities in 1984 represent 
only a small fraction of the nearly 100,000 
reports of abuse statewide, it is shocking that 
any child entrusted by parents or guardians to 
a public day care facility should be subjected to 
abuse. Part of the problem is inadequate 
screening of day care personnel; one of the 
alleged Miami perpetrators was found to be a 
convicted murderer and molester. Equally as 
bad is insufficient training of day care staff; 
most incidents of abuse in day care occur when 
frustrated workers lash out and hit or otherwise 
punish a child, in anger, because they know no 
other way to discipline. Moreover, underlying 
the relatively small amount of overt abuse in 
child day care is a far more pervasive problem 
of lack of quality control in day care pro- 


by Governor Bob Graham, Senator Roberta Fox and Representative Elaine Gordon 


gramming. More than half of the mothers of 
children under age six are in the state’s labor 
force. Providing safe, quality day care is an 
urgent necessity. 

The state’s primary tool to protect children 


Many legal disputes about 
custody of children, visitation 
and property are not about 
these issues at all but the 
couple’s feelings of failure and 
fear of dependency. 


— Judith Wallerstein, a California psychologist, 
speaking at a conference attended by lawyers, 
judges and psychiatrists, as quoted in the Ameri- 
can Bar Journal, June 25, 1985. 


from abuse and neglect at home, or wherever it 
occurs, is the child welfare system. Yet this 
child safety net has some gaping holes. One 
major problem is that the number of child 
abuse investigators has not kept pace with the 
increase in abuse reports. Since the Depart- 
ment of Health and Rehabilitative Services’ 
(HRS) Child Abuse Registry was created in 
1971, reports of abuse and neglect have risen 
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more than 500 percent. Evidence is unclear 
whether abuse itself is increasing or whether 
society is becoming more diligent in reporting 
abuse. 

Compounding the problems of protecting 
children from abuse is the difficulty in prose- 
cuting child abuse cases. It is estimated that less 
than 10 percent of child molesters have any 
officially documented criminal activity, in part 
because court procedures have made it very 
difficult for child victims to testify against adult 
perpetrators. Even noncriminal reports of 
suspected abuse to the Child Abuse Registry 
have been expunged unless substantiated 
within 30 days, making it impossible to follow 
up on acontinuing pattern of suspected abuse. 

During the special session of the Florida 
Legislature in December 1984, several signifi- 
cant steps were taken to begin to correct some 
of these problems. The legislature provided 
emergency funding and new laws to begin 
fingerprinting and screening day care per- 
sonnel on a voluntary basis, to disseminate 
information to parents on how to select day 
care, and to strengthen the Child Abuse 
Registry, the child abuse investigation pro- 
gram, and the enforcement of child day care 
licensing. Additional money was also made 
available to purchase additional day care 
services for children at risk whose families 
could not afford the full cost of care. 


considerable work remained to be done, a joint 
legislative-gubernatorial-citizen task force 
was created. This Child Care Task Force 
was to develop a comprehensive range of 
strategies to deal with child care and child 
protection issues for consideration during 
the 1985 Legislative Session. 

Most of the new laws and programs are an 
outgrowth of recommendations of the Child 
Care Task Force and amended budget recom- 
mendations. These new laws mandate dra- 
matic changes in the screening and training of 
child day care workers and in the disciplinary 
practices allowed in day care facilities. Major 
reforms were also enacted in the procedures 
used by courts and the criminal justice system 
to protect child witnesses. Finally, the state has 
taken the lead nationally to prevent child abuse 
and to expand day care and treatment services 
to the thousands of Florida children who are in 
need and awaiting the availability of services. 

None of these accomplishments would have 
ti Pictured at the May 31, 1985, signing of Florida's children’s legislation are (left to 
legislative = —: right) Steve Litwin, Representative Anhilda Gonzalez-Quevedo, John Wilson, Andrea 
ment and the numerous city and county Landis, Senator Roberta Fox, Susan Muenchow, (seated) Governor Bob Graham, 
officials, child day care owners and operators, Marcia Beach, Pam Phelps, Representative Elaine Gordon, James Skuthan, Judy 
child advocates and private citizens committed Justice, Representative Helen Gordon Davis, Secretary David Pingree, Elaine Webb 
to improving the well-being of Florida’s Alvarez and Ellen Hoffenberg. 


_The abused child 
will grow up someday. 


Each year, over one million The National Committee for 
American children suffer from child Prevention of Child Abuse is a private, 
abuse. Over 2,000 children diefromit. charitable organization that knows 

But what about those who survive? how to prevent child abuse. 


Statistics show that an abused child- But we need your help to do it. We 
hood can affect a person’s entire life. need your money. We need more 
Many teenage drug addicts and volunteers. 
teenage prostitutes report being Send us your check today, or write 
abused children. for our booklet. 
ont Because if we don’t all start 
om : somewhere, we won’t get anywhere. 
The fact is, a large percentage of : 8 : 
many American social problems stem 
directly from child abuse. National Committee for 
Yet child abuse can be prevented. Prevention of Child Abuse 


Help us get to the heart of the problem. 


Write: Prevent Child Abuse, Box 2866, Chicago, Ilinois 60690 
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Maybe. 


Imagine: 


Youre about erect 
spectacular new office tower. 


just one hitch. 


The site for the monumental new office building seemed 
perfect. Except for one thing. The company preferred 
not to have a train running through the lobby. 

But a railroad held a right of way across the 
property, and train tracks were scattered over part of 
an otherwise picturesque scene. 

Then a number of other problems crept up, and 
they threatened to shatter everything. 

They didn't. Because Commonwealth worked with 
counsel and representatives from the railroad, the city 
and the company to keep things on track. 

The result: The right of way, the train tracks, 
and all the other complications were cleared. And the 
building—instead of the 5 o'clock express—arrived right 
on schedule. 


Whether your project is an office building that's 
stretching skyward, or a single-family home that's sitting 
pretty, call Commonwealth. Our service really can 
make a difference. 


We turn obstacles into opportunities. 


For information regarding Commonwealth agency 
representation, contact: 


1@ COMMONWEALTH LAND" 
TITLE INSURANCE COMPANY 

A Reliance Group Holdings Company 

126 E. Lucerne Circle * Orlando, FL 32801 

(305) 425-6121 « (FLA WATS) (800) 432-8518 
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Protecting 


3 Chil dren 


the Courts 


by Ellen Hoffenberg and James Skuthan 


he recent nationwide attention 

to the sexual abuse of children in 

day care centers has also focused 
on the inability of the criminal justice 
system to prosecute child abuse cases. 
Traumatic court proceedings, insensitive 
interviewing and cross-examinations, and 
the emotional trauma suffered by child 
victims have become a cause for concerned 
parents. Ch. 85-53, “Judicial Proceedings 
Involving Children,” legislates a rational 
interpretation of traditional rules involving 
credibility of witnesses, interpreters, hear- 
say evidence, use of electronic methods in 
transmitting testimony and the powers of 
the court to protect child victims within 
constitutional guidelines. Society’s recog- 
nition that children cannot be adequately 
protected under our present system was 
recently summarized by one court in State 
v. Sheppard, 484 A.2d 1330 (N.J. Sup. Ct. 
1984). The court cited expert testimony 
from experienced prosecutors who told of 
abandoning or offering generous plea 
agreements in many cases, and dismissal in 
over 90 percent of the cases. ! 


Expediting Proceedings and 
Protecting the Child 

Sections 1, 7, and 8 of Ch. 85-53 provide 
procedures to protect the interests and 
privacy of the child or sexual abuse victim 
or witness. Section | requests the Florida 


Supreme Court to promulgate emergency 
rules to expedite child and sexual abuse 
proceedings.? This section was created to 
facilitate early professional counseling and 
treatment for children following an‘act of 
abuse. 

Section 8 of Ch. 85-53 also requests the 
Supreme Court to promulgate emergency 
rules? to benefit the mental and emotional 
interests of the child. While recognizing 
that certain rules of procedure already exist 
to protect witnesses in all types of litiga- 
tion, §8 asks the court to enact specific 
rules relating to the issuance of protective 
orders in cases involving child witnesses 
who may suffer severe emotional or mental 
harm as a result of their participation in 
court proceedings. 

Section 8 of Ch. 85-53 amending F-.S. 
§119.011, relating to public records 
addressed the impaired confidentiality of 
child abuse cases resulting from recent 
widespread attention. Prior to the enact- 
ment of Ch. 85-53, F.S. §119.011(3)(c)2, 
together with F.S. §119.07(3)(h), provided 
that the name and address of a sexual 
battery or child abuse victim would be 
exempt from disclosure under the public 
records law. However, under §119.011- 
(3)(c)5, a videotape of a victim in a child 
abuse or sexual battery case was a “docu- 
ment” required to be given to the defendant 
and thus become part of the court file and 
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thus subject to public inspection. Section 8 
of Ch. 85-53 will prohibit the identity of the 
child abuse or sexual battery victims from 
being revealed from a videotape. Thus, the 
videotape could still be available, but the 
identity of the victim testifying on the 
videotape would be exempt from public 
disclosure. 


interpreters and Credibility of Child 
Witnesses 


Sections 2 and 3 of Ch. 85-53 amend the 
“interpreter” and “oath” sections of the 
Evidence Code. If utilized properly, these 
amendments will make it easier for young 
children and developmentally disabled 
persons to testify in judicial proceedings 
without adversely affecting the rights of 
defendants or other parties. 

F.S. §90.603 of the Evidence Code 
provides that a witness will be disqualified 
if he cannot express himself either directly 
or through an interpreter. F.S. §90.606 
provides for the appointment of interpre- 
ters for witnesses. Prior to the enactment of 
Ch. 85-53, it was unclear from the express 
language of F.S. §90.606 whether judges 
had the power to appoint interpreters for a 
witness who was neither deaf nor spoke a 
foreign language. Section 2 of Ch. 85-53, 
amends F.S. §90.606 by clarifying that an 
interpreter is available to all witnesses 
“who cannot be reasonably understood, or 


d and the State 


understand questioning, without the aid of 
an interpreter. . . .” Because of this change, 
children and developmentally disabled 
persons will clearly be eligible to have an 
interpreter appointed if lack of such an 
interpreter will render the witness incom- 
petent pursuant to F.S. §90.603. 

The purposes of appointing an inter- 
preter in cases involving young children are 
twofold. First, an interpreter can translate 
certain words or phrases which have a 
meaning unique to the particular child 
witness. Second, an interpreter can clarify 
that a word a witness uses has more than 
one meaning. For example, a young child 
may associate the term “present” with the 
concept of a birthday or Christmas present. 
When the same child is asked on cross 
examination if he was “present” at acertain 
location on a certain date, the hild, be- 
cause of his limited vocabulary, will be 
confused by the apparent misuse of the 
word. If such child is otherwise competent 
to testify, then the appointment of an 
interpreter merely effectuates the intent of 
F.S. §90.603. 

There are problems, however, in using 
interpreters to translate for child witnesses. 
As indicated earlier, many words used by a 
child witness have a meaning unique to that 
particular child. Thus, unlike foreign and 
sign language interpreters, there is no “offi- 
cial language” being translated. Further, 
since the interpreter for a child witness 
must know the meanings of the words used 
by the child, an interpreter in most cases 
will be a close friend or family member of 
the witness. Lastly, questions may be raised 
if an interpreter is also a witness. 

Decisions from other jurisdictions have 
specifically addressed the issue of inter- 
preters who are close friends or family 
members of the witness, by invoking 
certain procedures that will reduce the 
likelihood that the appointment of such an 
interpreter will constitute an abuse of dis- 
cretion by the judge. For example, the 
judge should conduct a hearing to deter- 
mine if a disinterested interpreter can be 
found.‘ In State in the Interest of R.R., 398 
A.2d 76 (N.J. 1979), the New Jersey 
Supreme Court while approving the use of 
an interpreter for a four-year-old abuse 
victim, held that the appointment of the 
victim’s mother as that interpreter consti- 
tuted an abuse of discretion. The court’s 
decision was based, in part, on the lower 
court’s failure to conduct a hearing to 
determine if a less interested interpreter 
could have been found.°5 

In contrast to R.R., the Tenth Circuit 
Court of Appeals in Lujan v. U~ ited States, 


209 F.2d 190 (10th Cir. 1953), upheld the 
appointment of an American Indian inter- 
preter who was a blood relative of several 
of the government’s witnesses. The trial 
court in Lujan, however, recessed the trial 
to allow the parties to obtain a disinter- 
ested interpreter. When neither party could 
find another qualified interpreter, the judge 
appointed the relative to serve as inter- 
preter. 

Another method for solving the problem 
of disinterested interpretation is to allow a 
qualified psychologist or therapist to act as 


How to Become a 
Guardian Ad Litem 


To become a guardian ad litem through 
the State Guardian Ad Litem Program or 
to receive materials on roles and respon- 
sibilities of a guardian ad litem contact: 

Pamela Miles 
Program Director 
State Courts Administration’s Office 
Supreme Court Building 
Tallahassee, Florida 32301 
(904) 488-8621 (Sc) 278-8621 


interpreter. Although such a professional 
may not be familiar with the language of 
the witness, the court could allow the 
professional to work with the child in 
enhancing the professional’s ability to inter- 
pret the child’s language. In Kaelin v. State, 
410 So.2¢ 1355 (Fla. 4th DCA 1982), the 
First District Court of Appeal approved 
such an approach by allowing a severely 
retarded adult witness, who had the com- 
municative skills of a six-to-eight-year-old 
child, to work with a skilled interpreter 
before the trial in order to enhance the 
witness’ communicative ability. 

Since a disinterested interpreter may be 
impossible to find when the witness is a 
young child or is developmentally disabled, 
several courts have upheld the appoint- 
ment of a family member as an interpreter 
when there have been adequate findings 
that the translation will be both accurate 
and unbiased. If a disinterested interpreter 
cannot be found, the judge should qualify a 
family member as an interpreter only if an 
adequate hearing reveals that the family 
member is qualified, competent and cred- 
ible pursuant to the provisions of F.S. 
§90.606.° 


A final problem may arise when a wit- 
ness is selected to serve as an interpreter for 
another witness. This situation will most 
likely occur when the parent of a child is 
determined to be the only qualified inter- 
preter for that child. While Florida courts 
have held the rule of sequestration to be a 
matter within the discretion of the trial 
judge, the Fourth District Court of Appeal 
recently held in Dardashti v. Singer, 407 
So.2d 1098 (Fla. 4th DCA 1982), that the 
failure to exclude a witness upon request 
“will only be countenanced in extraordi- 
nary circumstances.” It would seem, how- 
ever, that allowing a mother to interpret a 
child witness’ testimony would rise to the 
level of an extraordinary circumstance— 
especially if the mother is the only qualified 
interpreter and the child may be disquali- 
fied is she is sequestered.” 

Section 3 of Ch. 85-53 amends F.S. 
§90.605 by expanding the criteria used to 
determine whether the child witness under- 
stands his or her obligation to testify 
truthfully. Prior to the enactment of Ch. 
85-53, a child witness could tesify without 
taking the oath only if the court determined 
that the child understands the duty to tell 
the truth. Section 3 expands the provisions 
of Ch. 85-53 to include children who may 
not understand the concept of “truth,” but 
who do understand they have an obligation 
not to lie while testifying. Since the objec- 
tive in determining a child’s competency as 
a witness pursuant to F.S. §90.603(2) is the 
child’s capability of understanding the duty 
to tell the truth, such an understanding is 
obtained when the child knows he or she 
cannot lie while testifying. 

In the past, it is apparent that some trial 
courts have interpreted the child’s duty to 
testify truthfully in a manner consistent 
with the change effected by §3. For 
example, in Ferrer v. State, 117 So.2d 529, 
530 (Fla. 3d DCA 1960), the Third District 
Court of Appeal held a child witness who 
didn’t know what would happen to her if 
she told a “story” but thought something 
would happen if she did, understood the 
duty to testify truthfully. The enactment of 

Ch. 85-53 should have little effect on judges 
already using criteria similar to that used in 
Ferrer. However, since the determination 
of a witness’ competency is within the sole 
discretion of the trial judge, (Rutledge v. 
State, 374 So.2d 975, 979 (Fla. 1979)), a 
court under the previous statute could have 
imposed a more rigorous test for determin- 
ing a child’s competency. The use of such a 
rigorous test, in which the child would have 
to understand the abstract concept of truth, 
may have excluded several children, includ- 
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ing the child in the Ferrer case, from 
testifying. Such an exclusion is particularly 
devastating in a child abuse or sexual 
battery case in which the child victim is 
often the only eyewitness to the criminal 
act. Thus, the enactment of Ch. 85-53 
expressly provides a uniform criterion for 
determining if a child witness understands 
the duty to testify truthfully. 


Preserving Testimony and Reducing 
Confrontation: Hearsay Videotaping 
and Closed Circuit TV 


Sections 4, 5, and 6 of Ch. 85-53 involv- 
ing exception to the hearsay rule for child 
victims, revisions to Florida’s videotaping 
law and the use of closed circuit television, 
allow prosecutors to overcome obstacles 
that presently exist regarding the use of 
pretrial statements and testimony. The 
measures were adopted in recognition of 
the generally reliable nature of children’s 
statements disclosing sexual abuse, the 
adverse effects of confrontation and court- 
room activities on the trustworthiness of 
the statements, and the emotional stability 
of the children. 

Florida has already received national 
attention for its pioneering efforts in video- 
taping children’s testimony.* 

Although there is considerable confu- 
sion regarding the necessity of legislative 
enactment authorizing the use of closed 
circuit television and other measures,° 
these new sections were drafted primarily 
to guide the courts in the manner and 
circumstances under which new procedures 
for taking the child’s testimony can be 
used. If followed, the provision of the law 
should overcome constitutional objections. 

The use of videotaping, closed circuit 
television and special exceptions to the 
hearsay rule are clearly contemplated by 
the constitutional guarantees to confronta- 
tion under Amendment Six of the U.S. 
Constitution and Art. 1, Sec. 16, Florida 
Constitution. The United States Supreme 
Court has interpreted the confrontation 
clause to reflect a preference for face-to- 
face confrontation; but secures as its 
primary interest the right of cross-exami- 
nation.'° Videotaping and closed circuit 
television preserve the trier of fact’s ability 
to judge the demeanor of the child witness 
while recognizing the competing interests 
of public policy to protect the child from 
traumatic confrontations with the accused 
and the rigors of testifying in a public 
courtroom.!! 

Similarly, the special exception to hear- 
say rule provisions for sexual abuse cases 
adopted by many states are not intended to 


be considered one of the “firmly rooted” 
exceptions. Rather the higher standard of 
proof required in Florida and elsewhere, 
including the court’s inquiry in a separate 
hearing into the circumstances under which 
the statement was made and the reliability 
of the source of the statement, substitutes 
“particularized guarantees of trustworthi- 
ness” for the traditional standard. !2 

The hearsay exception, videotaping and 
closed circuit television provision, al- 
though individual tools to be used on a 
case-by-case basis, have several common 
features: 

1. Types of Cases. Sections 4, 5, and 6 
apply to the same types of cases: "Any act 


A Practical View 


by Robert S. Schwartz 


2 Once upon a time, in the far-off 
E - fabled land of Palm Beach County, there 
‘wasa very happy prosecutor by the name 
_ of Bob. He was happy because he had an 
_ unbeatable case of lewd assault against 
- the evil uncle of two wonderful children, 
_ Sue, age 3, and Ann, age 9. Sue wasa very 
_ bright child for her age, but everyone 
2 except mommy and daddy had trouble 
_ understanding her. Ann was a highly 
- articulate child who was a bit shy. The 
evil uncle had confessed to everyone who 
would listen. The confession was on video- 
4 _ tape, audiotape, and written out in his 
_ own hand. Bob couldn’t lose. 
However, things started to fall apart 
_ for Bob right from the beginning. Sue was 
3 ruled to be incompetent to testify because 


_ the judge couldn’t understand her, nor. 


- she him, and she didn’t know what it 
_ meant to “tell the truth.” Ann showed up 

Ee “for her deposition at which the evil uncle 
was in attendance. She refused to answer 

& any questions and later told Bob that she 
—— not testify in the trial if the uncle 
there too. 

Bob was beside himself; the unbeatable 
_ case had turned into the unwinnable case. 
~ Other than the testimony of Sue and Ann, 
and the evil uncle’s confession, there was 

. no other competent evidence. Without 

- the victim’s testimony, Bob could not 
establish a corpus delicti and therefore 

could not use the confession. 

: On July 1, 1985, Bob sat at his desk, his 
pen poised over the nolle prosse docu- 

% _ ment, with tears in his eyes. What he 
_ didn’t know was that on this day a 

ow wonderous new law came into effect that 

could solve all of his problems by turning 
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of child abuse, sexual abuse or other 
offenses involving an unlawful sexual act, 
contact, intrusion or penetration per- 
formed in the presence of, with, by or on 
the declarant child.” §90.803(23)(a) and 
§92.54(1); (note broader language con- 
tained in videotaping, §92.53(1) as renum- 
bered by Ch. 85-51, §9). 

2. Notice. Special notice to defense 
counsel is required before the measures can 
be used: Regarding hearsay, this includes 
provision of a written notice including 
details of the statement at least 10 days 
prior to trial in a criminal action, similar to 
Williams Rule testimony; while motion 
requirements suffice for videotaping and 


of Chapter 85-53 


the unwinnable case back into the unbeat- 
able case. 

Senate Bill 290, designated as Chapter 
85-53, has initiated a revolution in the 
prosecution of child abuse cases by adding 
new laws and amending existing laws. 

The new section that will be the most 
useful is the new hearsay exception, 
F.S.§90.803(23) (1985). Generally it 
allows extrajudicial statements made 
by victims of abuse, 11 or younger, to be 
introduced into evidence if there are 
adequate indicia of reliability and credi- 
bility attached to them. 

Certain procedures have been estab- 
lished by the law to protect the rights of 
the defendant. First, there must be written 
notice supplied to the defense no later 
than 10 days before the trial, containing a 
detailed description of the statement and 
the circumstances which indicate its relia- 
bility. Secondly, there must be a hearing, 
outside the presence of the jury, where it 
is the state’s burden to prove its reliability 
based upon criteria contained in the 
statute. The court must make specific 
findings of fact on the record as to the 
statement’s admissibility. If the statement 
gets by the hurdle of the hearing, to be 
used in the trial, the declarant-child must 
either testify, or be unavailable to testify 
as defined in the new law and in 
§90.804(1). If the child is unavailable, 
there must be some other independent 
corroborating evidence before the state- 
ment can be admitted. 

I am already involved in a case where 
we are attempting to make use of this new 
law. It has been attacked by the defense 
on several grounds, including, inter alia, 


closed circuit television. 

3. Findings and Hearing. The legisla- 
ture sought to avoid the pitfalls, demon- 
strated in several court decisions regarding 
when the procedures could be used in a 
particular case, by requiring findings on 
the record. The court is required to conduct 
a separate inquiry, preferably before the 
trial commences, regarding propriety of 
using special procedures or allowing intro- 
duction of hearsay testimony. (Note that 
the inquiry can be conducted after the trial 
commences in the case of hearsay and 
closed circuit television, while videotaping 
specifically requires pretrial motion and 
hearing.) The inquiry and findings must 


that it is violative of the defendant's right 
of confrontation, and that to use it in my 
case would be an impermissible ex post 
facto application of the law. 

My research leads me to believe that 
the law will get past these constitutional 
challenges. 

As to the right of confrontation, the 
cases require generally, that hearsay 
exceptions possess adequate indicia of 
reliability and trustworthiness. See 
Dutton v. Evans, 400 U.S. 74 (1970); 
Mattox v. U.S., 156 U.S, 237; Ohio v. 
Roberts, 448 U.S. 56 (1980); California v. 
Green, 399 U.S. 149 (1970). 

As toex post facto, the cases distinguish 
between those laws that affect a defend- 
ant’s substantive rights, versus those that 
are merely procedural in effect. The test is 
whether the law changes the elements of 
the crime, the burden of proof, the punish- 
ment, or makes previously innocent con- 
duct criminal. Changes in the rules of 
evidence have been held to be procedural 
under this analysis. Hopt v. People of the 
Territory of Utah, 110 U.S. 574 (1884). 
The standards announced in this case 
have been consistently upheld in subse- 
quent cases. 

The next most significant change in the 
law is the amendment to the videotaping 
statute, §90.90. Prior to the amendment, 
the testimony of a child-victim of, or 
witness to, abuse could be videotaped, 
and the tape used in the trial in lieu of 
their live testimony. 

Before this could be done, there needed 


to be a hearingin which the moving party | 


had to prove that the child would suffer © 
severe emotiona! distress if required to 
testify in person. Further, the defendant 
had an absolute right to be present, face- 
to-face with the victim or witness during 
the taping session. These two require- 
_ ments, in my opinion, made the statute 


review the conditional applicability of age 
of the child, the degree of harm or unavail- 
ability of the child, and in the case of 
hearsay, additional findings regarding 
trustworthiness, corroboration and reliabil- 
ity discussed infra. 

4. Noncumulative use. Ch. 85-53 does 
not permit using videotaped testimony and 
closed circuit television in the same pro- 
ceedings, §92.53(6). However, the practice 
of videotaping early interviews with the 
child by specialized police units, child 
protection team personnel and others may 
prove beneficial in proving reliability of the 
child’s out-of-court statement. Assuming 
all other requirements of §90.802(23) are 


essentially useless. It has been my experi- i 
ence that children are very reluctant to _ 
talk if they have to be face-to-face with _ 


their abuser, whether in court, or in the a 
relatively more intimate surroundings of _ 


a videotaping session. 
The amendment solves these problems. | 


First the initial standard has been lowered _ 


to proof that the child would suffer at ‘ 
least moderate emotional distress if — 
required to testify in person. But more 


significantly, the law now allows the 
defendant to be excluded from the physi- _ 


cal presence of the child, but able to - 
monitor taping of the testimony by _ 


various electronic means, such as closed- a 
circuit television, and to communicate _ 


with counsel by intercom. ay 

It is obvious the main issue will be the 
right of confrontation. The question will _ 
be whether this right requires the actual _ 
face-to-face confrontation of the defend- _ 
ant to the witness. The cases that Ihave _ 
read generally on the right of confronta- _ 
tion hold that the purpose of the right is __ 
to ensure the reliability of the testimony of 
the witnesses through the use of cross- _ 
examination. As written, this amendment a 
will not infringe upon the defendant's 
right to cross examine any witness. “A 

As we left our hero, Bob, he was just _ 
about to nolle prosse the case against the _ 
evil uncle of Sue and Ann. However, as _ 
soon as I give him this article, he will be _ 
able to tear up the nolle prosse and — 
proceed with the prosecution. is 


Robert S. Schwartz is assistant state _ 
attorney in the Crimes Against Children — 
Division, 15th Judicial Circuit, West 
Palm Beach. 


met, a taped interview is probably the best 
evidence for the purpose of allowing the 
trier of fact to weigh credibility of the 
statement, e.g., opportunity to observe the 
demeanor of the child, the presence or 
absence of suggestibility by the interviewer. 
Additionally the taped interview can be 
used by the judge in determining whether 
another out-of-court statement compares 
favorably with the accuracy of the taped 
interview.!3 

5. New definitions of unavailability. All 
three sections have expanded the tradi- 
tional definitions of unavailability under 
§90.804(1) (death, physical or mental ill- 
ness, refusal to testify, memory failure, and 
inability to procure) to include a defined 
degree of emotional or mental harm.'* The 
particular instances where children’s vul- 
nerability requires expansion of the stan- 
dard required of witnesses for unavailability 
findings that comport with constitutional 
requirements are defined as (for hearsay) 
severe or (for videotaping and closed cir- 
cuit) moderate emotional or mental harm. 
(Section 5 of the bill reduces standard of 
trauma to “moderate,” from “severe” 
emotional and mental harm, which stan- 
dard is also reflected in the closed circuit 
television provisions.) 

It has been suggested that expert tes- 
timony would be required to meet the 
recognized unavailability standard of “not 
merely inconvenient, but relatively impos- 
sible” for the witness to testify.!5 Regard- 
less of the weight attached to the expert 
testimony, as opposed to facts or observa- 
tions offered by a lay witness with knowl- 
edge of the child’s behavior upon which the 
court can easily draw inferences, the use of 
expert testimony is likely to assist the 
reliability inquiry and otherwise assure 
that admitted evidence will withstand 
appellate attacks. 

6. Use of interpreter. The use of the new 
interpreter provisions of §2 of Ch. 85-53, 
discussed Supra, are clearly contemplated. 
F.S. §92.53(5) and §92.54(3). 

Despite these common features, the 
following comparison of the hearsay ex- 
ception to the closed-circuit/ videotaping 
provisions highlights the legislature’s inten- 
tion to permit electronically transmitted 
testimony under less restrictive situations 
since the right to cross-examination, and 
hence confrontation, is preserved. 

1. The special exception to the hearsay 
rule applies only to child victims, 
§90.803(23)(a), as opposed to allowing 
videotaping and closed.circuit television 
for child witnesses as well. §§92.53(1) and 
54(1). 
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2. Hearsay exceptions are clearly in- 
tended for victims of what is traditionally 
termed “tender years” or before the child 
develops the ability to tell convincing lies. 
§90.803(23) expands usage beyond child 
victims to those who are of a “physical, 
mental, emotional, or developmental age 
of 11 or less.” The legislature intended to 
include children of normal development 
who have not yet developed the ability of 
abstract reasoning,'® those with develop- 
mental delays that result to child abuse 
victims, and adolescents and adults whose 
intellectual and developmental levels are 
impaired by retardation, learning disabili- 
ties, emotional disturbances or other 
factors. The court must receive expert 
testimony, and make findings on this issue, 
especially where victims are over the chron- 
ological age of 11. 

3. The standard for emotional or mental 
harm must be “severe” under the hearsay 
provisions to meet the higher degree of 
unavailability required of nontraditional 
hearsay rules. Only moderate harm must 
be shown to invoke videotaping and closed 
circuit television provisions since defense 
counsel retains the ability to cross-examine 
the witness, while the defendant observes 
the child and communicates with counsel. 

Although the legislature chose not to 
define the difference between these two 
standards, experts should be called upon to 
define “severe” as distress of a long-term, 
chronic or sustained impact or harm which 
is likely to amplify or exacerbate the initial 
stress reaction caused by an alleged abuse, 
and contribute to the development of a 
long-lasting or permanent disorder. “Mode- 
rate” refers to distress of a temporary or 
mild but nonetheless substantial nature. 
Such harm, though not necessarily result- 
ing in a permanent mental disorder, might 
be expected to amplify or exacerbate the 
initial stress caused by an alleged abuse. 
Moderate harm can include nightmares, 
bedwetting, loss of verbal, motor or other 
skills or regressive behavior while severe 
connotes that such behavior over a long 
period of time is likely to result in develop- 
mental delays or emotional disturbance. 

4. The Act makes clear that prior to 
admitting the hearsay statement, the court 
must inquire separately into the trustwor- 
thiness of the person who offers the hearsay 
statement, and additionally condition 
admissibility upon the absence of untrust- 
worthiness in the method or circumstances 
under which the statement or information 
was secured. This separate inquiry allows 
the court and parties to examine the source 
of the statement for any bias, and the 


relationship between the source and the 
child, similar to the inquiry recommended 
to courts for use of an interpreter, infra. 
This would prevent, for example, a parent 
offering a statement of abuse against the 
other parent under questionable circum- 
stances. 

This inquiry is added to the requirement 
upon the court to examining “the time, 
content and circumstances of the state- 
ment” including consideration of “the 
mental and physical age and maturity of 
the child, the nature and duration of the 
abuse or offense, the relationship of the 
child to the offender, the reliability of the 
assertion” and other factors that provide 
sufficient safeguards of reliability. 

5. One of the most significant features of 
the hearsay exception is the requirement 
that where the child is unavailable to 
testify, the court must inquire as to other 
corroborative evidence that will be ad- 
mitted as a condition to permitting intro- 
duction of the hearsay statement. This 
feature is similar to the provisions of many 
other states, most notably Colorado, Utah, 
and Indiana. 


Conclusion 


The Supreme Court is asked to further 
define procedures for use of all three sec- 
tions. Since the applicability of these sec- 
tions arises in civil, juvenile and criminal 
actions, joint efforts by assigned Bar com- 
mittees might be beneficial. The areas that 
need further definition include specificity 
of the types of harm that meet “severe” and 
“moderate” tests. The rules could also 
define the use of videotaped interviews 
under the hearsay provisions, e.g., Senate 
Bill 290 and House Bill 874 contained 
requirements that the taking of such video- 
taped interview must not have been in 
avoidance of the motion and hearing re- 
quirements under §92.53. BJ 


' The legislative findings accompanying Ch. 
85-53 describe the comprehensive approach that 
lawmakers intended to safeguard the rights of 
the victimized child and reduce the emotional 
harm and trauma. The law assures that prose- 
cutors can rely on the expertise of child develop- 
ment specialists to remove unnecessary barriers 
that presently exist in our system. 

2The offenses enumerated in F.S. Chs. 782, 
784, 787, 794, 796, 800, 827 and 847. The rules 
contemplated include issuance of protective 
orders limiting the number of depositions and 
interviews to which a child witness would be 
exposed and prohibiting the attendance of cer- 
tain individuals at child interviews. 

3The subject matter of both §§1 and 7 fall 
outside the permissive scope of legislation enact- 
ment and thus the Supreme Court is asked to 
promulgate rules effectuating the intent of both 
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sections. 

41n several cases, the question of whether a 
court has actively sought a disinterested inter- 
preter has been dispositive on the abuse of 
discretion issue. See, Annot. 6 A.L.R. 4th. 

5See also Prince v. Beto, 426 F.2d 875 (Sth 
Cir. 1970), where failure to find a disinterested 
interpreter resulted in dismissal. The interpreter 
was the victim’s spouse and also a prosecution 
witness. 

®Cf., Kley v. Abell, 483 S.W.2d 625 (Mo. 
App. 1972); U.S. v. Addonizo, 451 F.2d 49 (3rd 
Cir. 1972); and Almon v. State, 21 Ala. App. 
466, 109 So.371 (Ala. Ct. App. 1926). 

7Government of Virgin Islands v. Edin- 
borough, 625 F.2d 472 (3rd Cir. 1980). 

8 See, Hoffenberg, For the Sake of Our 
Children: Selected Legislative Needs of Florida’s 
Children, 8 NOVA L.J. 223 at 243 (1984). 

°Cf. Hochheiser v. Sup. Ct., 208 Cal. Rptr. 
773, Cal. App. 2 1984, wherein the court rejected 
judicial usage of closed circuit without prior 
legislative authorization, to State v. Sheppard, 
484 A.2d 1330 (N.J. Sup. Ct. 1984). 

Ohio v. Roberts, 448 U.S. 56 (1980); Cali- 
fornia v. Green, 399 U.S. 149 (1970); Douglas v. 
Alabama, 380 U.S. 415 (1965). 

1! See Mattox v. U.S., 156 U.S. 237 (1895). In 
State v. Sheppard, the court recites the adverse 
effect of confrontation by the abuser, especially 
a father or other relative on the child, e.g., loss of 
memory, confusion, refusal to testify. The court 
notes that confrontation thereby reduces reli- 
ability of children at early developmental stages 
rather than enhancing it. 

12See State v. Slider, 688 P.2d 538, 543, 
(Wash. App. | 1984); State v. Ryan, 690 P.2d 
197, 204 (Wash. 1984) upholding constitution- 
ally of special exception hearsay rule, RCW 
9A.44.120. 

13Bross, “Protecting Child Witnesses.” 
MULTIDISCIPLINARY ADVOCACY FOR 
MISTREATED CHILDREN, N.A.C.C. 
(1984). 

14 See Warren v. U.S., 436 A.2d 821 (D.C. Ct. 
App. 1981), for discussion of psychological 
trauma defined in terms of common law. 

15 See People v. Stritzinger, 668 P.2d 738, 746 
(Cal. 1983); Buckley, Evidentiary and Proce- 
dural Trends in State Legislation and Other 
Emerging in Issues in Child Sexual Abuse Cases, 
MONOGRAPH, A.B.B. Nat'l Res. Ctr. Chid. 
Adv. & Prot., p.8 (1985). 

'®‘DUSKA AND WHELAN, MORAL 
DEVELOPMENT—A GUIDE TO PIAGET 
AND KOHLBERG, Paulist Press (N.Y. 1975). 
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received his J.D. in 1985 from Florida 
State University. 
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I. The Child and the State 


Protecting 


hildren 


Child Care Programs 


by Judy Justice, Susan Muenchow and John Wilson 


he most comprehensive child 

care legislation passed by the 

legislature in 1985 was Ch. 85- 
54, Laws of Florida. Most of the changes 
pertain to day care and other programs 
serving children; however, some changes in 
F.S. Ch. 415 aim specifically to protect 
children from abuse at home or wherever it 
occurs. 

The legislation is based on the premise 
that the quality ofa child care program can 
be no better than the quality of its per- 
sonnel. Prior to passage of this legislation, 
Florida had no screening or training re- 
quirements for day care personnel, other 
than that the staff member reading a 
pamphlet on child abuse and neglect and 
having a health exam. Passage of Ch. 85-54 
means that Florida now has among the 
most stringent and specific orientation and 
inservice training requirements of the 37 
states known to have such provisions.! 
Although at least 20 states are considering 
some new legislation to authorize criminal 
record screening for day care operators and 
staff, Florida’s new statute exceeds in scope 
and specificity both the preexisting models 
(California, Georgia, and Minnesota) and 
the most publicized new legislation (New 
York). 


Day Care Employee Screening 
To protect children from being entrusted 
to persons with a record of abusive or 


violent behavior, Ch. 85-54 mandates 
screening, including fingerprinting of all 
current employees, operators, volunteers? 
and job applicants in child care programs. 
In addition to child day care personnel, all 
staff of residential facilities, mental health, 
alcohol and drug abuse programs, develop- 
mental services day care, foster care, and 
Department of Health and Rehabilitative 
Services-operated programs must undergo 
the screening.’ Screening includes employ- 
ment history and reference check, local and 
statewide criminal records check through 
the Department of Law Enforcement, fed- 
eral criminal records checks through the 
Federal Bureau of Investigation, and abuse 
registry clearance. 

Based upon the information received 
from the criminal records checks, if a 
person has been found guilty of, regardless 
of adjudication or has entered a plea of 
nolo contendere or guilty to specified felo- 
nies, then that person cannot work in the 
program. The language also extends to 
persons who have been judicially deter- 
mined to have committed abuse against a 
child pursuant to Ch. 39 or to have com- 
mitted spouse abuse, to persons who have 
juvenile records for any of the offenses 
cited for exclusion if committed by an 
adult, and those persons who have substan- 
tiated indicated reports of abuse. The law 
also makes changes regarding the sealing, 
expunction, and destruction of delin- 


quency records for the purposes of screen- 
ing persons working with children. Persons 
who have committed certain misdemean- 
ors, who have committed spousal abuse, or 
who have a substantiated indicated report 
of abuse may be exempted from exclusion 
from employment if they submit proof of 
rehabilitation through an administrative 
hearing process. Penalties are provided for 
improper use of information obtained from 
this screening process, and failure to pro- 
vide correct information on an employment 
affidavit. 

If an operator, employee or volunteer is 
retained by a program after notification of 
failure to comply with the screening, then 
the program is threatened with loss of 
certification, registration, or licensure as 
well as possible civil and criminal penalties. 
Those wishing to contest the validity of the 
arrest record or the denial of an exemption 
may do so through Ch. 120. 


Day Care Personnel Training 


Pursuant to F.S. 402.301-402.319, the 
new law establishes minimum training 
standards for a 20-hour mandatory intro- 
ductory course and then eight hours of 
inservice training for child day care person- 
nel per year. To create incentives for day 
care workers to obtain certification in early 
childhood or related fields, persons with 
certain educational credentials or compe- 
tency-based certificates are exempt from 
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further training requirements. Ch. 85-54 
also raises the minimum age for child day 
care operators from 18 to 21, allowing 
those 16 and over to be employees. 


Day Care Facilities 


In addition to the new screening and 
training requirements for child care per- 
sonnel, Ch. 85-54 makes two key changes 
in the program requirements for child day 
care facilities. First, child discipline stan- 
dards are established which prohibit forms 
of discipline that are severe or humiliating 
or that are associated with food, toileting 
or rest. Corporal punishment is prohibited 
and discipline must be age-appropriate. 
Parents must be notified in writing of 
disciplinary practices prior to enrollment 
of the child. Second, each facility is re- 
quired to develop and implement a written 
plan of activities that is varied and age- 
appropriate. 

Ch. 85-54 also for the first time requires 
statewide registration of family day care 
homes. Family day care homes, which care 
for five or fewer children must now meet 
the same screening requirements‘ as group 
child care facility personnel, and operators 


must take a three-hour introductory course 
in child care. Ch. 85-54 also requires the 
Department of HRS to prepare an educa- 
tional brochure for family day care and to 
conduct a media campaign to inform 
family day care operators of requirements 
relating to family day care. The department 
is also required to evaluate the registration 
and licensure system for family day care 
homes. 


Additional Day Care Regulations’ 

Ch. 85-54 makes several other changes 
pertaining to child day care. In order to 
strengthen child day care licensing, the law 
prohibits a county or municipality from 
issuing an occupational license without 
proof that the license for operation has 
been issued by HRS or a local licensing 
agency. The law also provides that if a 
county has a local licensing agency it shall 
bear at least 75 percent of the cost of its 
program instead of the current require- 
ment that it must bear 100 percent. 

To encourage the expansion of day care, 
the new law establishes a Child Care 
Facility Trust Fund for the purpose of 
providing low cost loans to persons who 


wish to expand existing day care facilities 
or to build new facilities. Ch. 85-54 also 
creates a child care advisory counsel within 
HRS to make recommendations to the 
department and the legislature on various 
areas impacting the quality and afford- 
ability of day care. 

Three changes are made to F.S. Ch. 415 
relating to child abuse and neglect reports 
and investigations. Section 415.504 is 
amended to require that the Department of 
HRS notify specified persons of the com- 
pletion of its abuse investigation and its 
outcome and to provide a mechanism for 
contesting an indicated report of abuse.® 
Additionally, §415.5095 requires the De- 
partment of HRS to develop a model plan 
for community intervention and treatment 
of intra-family sexual abuse. The plan is to 
be developed in conjunction with the 
Florida Department of Law Enforcement, 
the Department of Education, the Attor- 
ney General, the State Guardian Ad Litem 
Program, the Department of Commerce, 
the judiciary and professionals and advo- 
cates from the mental health and child 
welfare community. The legislation, receiv- 
ing $300,000 for the funding of treatment 
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programs in several communities, is 
designed to provide incentives to local 
agencies to coordinate activities, streamline 
prosecutions, and use probation and treat- 
ment programs to reunite families similar 
to the Parents United Model developed by 
Henry Giaretto. BJ 


! Department of Health and Human Services, 
Model Child Care Standards Act, January 1985. 

2Volunteers who assist on an intermittent 
basis for fewer than five days a month are 
exempt from the mandatory screening, provided 
that the volunteer is under constant supervision 
by qualified personnel. 

3 Although the effective date of the legislation 
was July 1, 1985, except for HRS employees and 
programs, the screening requirements are not 
effective until January 1, 1986. 

‘This also applies to facilities previously 
exempted under §402.316 for religious reasons. 

5 See also Ch. 85-118, Laws of Florida, which 
provides for a state employee pilot child care 
program and additionally offers a direct incen- 
tive to private employers to establish child care 
facilities for their employees by permitting corpo- 
rations to deduct certain child care facility start- 
up costs. 

6 The reasons for this change include allowing 
persons who have an indicated report of abuse to 
contest this finding, since it may prevent them 
from being employed in a children’s facility. 


Judy Justice is a legislative analyst, 
Florida House of Representatives, 
Health and Rehabilitative Services, 
and was formerly a legislative analyst 
with the Senate Health and Rehabili- 
tative Services Committee. She re- 
ceived her bachelor’s degree in social 
studies education with a concentra- 
tion in American history and govern- 
ment from Florida State University in 
1972 and has done some graduate stu- 
dies in urban and regional planning at 
Florida State University. 

Susan Muenchow is assistant direc- 
tor of the Governor's Constituency for 
Children and was formerly research 
associate and public information 
director at the Yale-Bush Center in 
child development and social policy. 
She has a B.A. in history from Stan- 
ford University, 1967, and an M.S. in 
journalism from Columbia University 
School of Journalism, 1968. 

John Wilson is a legislative analyst, 
Florida Senate, Health and Rehabili- 
tative Services Committee, and was 
formerly with the Office of Compre- 
hensive Health Planning, Department 
of Health and Rehabilitative Services 
in Pinellas County Health Depart- 
ment. He received his Bachelor of 
Science, biology, from Wheaton Col- 
lege in 1969 and his M.S. in urban and 
regional planning from Florida State 
University in 1976. 
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Protecting Children 
the Community 


ecognizing the potential im- 
pact that local school systems 
—». ~%.could have in the prevention of 
child abuse and neglect, the 1982 Legisla- 
ture passed the “Mills Bill.” This legisla- 
tion, sponsored by Representative Jon 
Mills, mandated the involvement of local 
school boards in HRS district child abuse 
prevention task forces and of the Depart- 
ment of Education in the state child abuse 
interprogram task force. The law also 
required the Departments of Health and 
Rehabilitative Services (HRS) and Educa- 
tion (DOE) to develop ways to inform and 
instruct “appropriate school personnel” in 
both the detection of child abuse and 
neglect and actions to be taken when abuse 
or neglect was indicated. Finally, the Mills 
Bill required HRS and DOE to enhance or 
adapt curriculum materials to be used to 
instruct school children on identification 
intervention and prevention of abuse and 
neglect. 

In the 1985 session, the legislature took 
further steps to encourage and ensure the 
involvement of educators, parents, and 
school children in child abuse prevention 
efforts by the passage of Ch. 85-248, Laws 
of Florida, the “Child Abuse Prevention 
Training Act of 1985.” 

First, in order to provide assistance to 


by Judy Justice 


local school districts and local Department 
of HRS districts in child abuse prevention 
efforts, the Act provides for the establish- 
ment of three regional training centers and 
primary prevention training and education 
programs in each county. These centers are 
to serve as a clearinghouse to provide 
information on prevention curricula, assist 
local school districts upon request in devel- 
oping or expanding programs, and con- 
duct outreach programs to inform the 
surrounding communities of the existence 
of prevention programs. 

Second, the new legislation expands and 
makes more specific the concept of the 
“appropriate school personnel” who are to 
receive training in abuse prevention. Class- 
room teachers and guidance counselors are 
now required to participate in inservice 
training. DOE and HRS are also required 
to make instruction on child abuse detec- 
tion and prevention available to parents of 
school children. 

To further the knowledge of teachers 
and guidance counselors in the areas of 
child abuse and neglect prevention and 
alcohol and drug abuse prevention, three 
changes are made to the current law relat- 
ing to education. The first amends the 
teacher certification requirements in F.S. 
§231.17, 1984 Supp., to include the ability 


to recognize drug abuse, alcohol abuse, 
and child abuse symptoms and to intervene 
in order to prevent future abuse. The 
second amends F.S. §233.011, 1984 Supp., 
to require the Department of Education to 
include within curriculum framework in- 
tended outcomes relating to child abuse, 
drug abuse, and alcohol abuse prevention 
at the four progressional grade levels. The 
third change amends F.S. §236.0811, 1984 
Supp., to require each school district to 
include competency requirements in child 
abuse, drug abuse, and alcohol abuse pre- 
vention within its five-year master plan for 
inservice educational training. 


Judy Justice is a legislative analyst, 
Florida House of Representatives, 
Health and Rehabilitative Services, 
and was formerly a legislative analyst 
with the Senate Health and Rehabili- 
tative Services Committee. She re- 
ceived her bachelor’s degree in social 
studies education with a concentra- 
tion in American history and govern- 
ment from Florida State University in 
1972 and has done some graduate 
studies in urban and regional planning 
at Florida State University. 
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Who Reports 
SEXUAL ABUSE 


-»_74Who is alleged abuser 
in sexual abuse cases* 


Source: HRS and G "s Consti y for Children 
* Based on 3,279 out of 4,719 referrals to Abuse Registry for which data was available, January 
1984 to June 1984. 


Graphs courtesy of the Graphics Dept., Office of the Governor 
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Dollars for Children 
by Joan Overton 


Perhaps the best way to determine a 
state’s commitment to its policies and 
programs for children is to examine its 
budget. Spurred on by attacks on chil- 
dren in day care settings, rising child 
abuse reports, and public outcry to take 
action, state leaders began studying how 
to reform Florida’s service delivery 
system for children and reached into the 
state’s coffers to commence funding of 
multiple services. 

Three opportunities to evaluate the 
child welfare system and fund existing 
gaps were provided. The first opportunity 
came in the December 1984 special ses- 
sion of the Florida Legislature where 
emergency actions “For the Children”! 
were invoked. The second was in the 
release of Governor Graham’s 1985-87 
biennial budget which set the pace for 
legislative action at the 1985 regular ses- 
sion. The third opportunity presented 
itself with the appointment of a special 
Child Care Task Force whose careful 
study of children’s issues resulted in the 
passage of a major piece of child care/ 
child abuse legislation. Governor 
Graham amended his 1985-87 proposed 
budget to take into account important 
task force recommendations increasing 
his fiscal commitment to children. 

As a result of the special session in 
December, the legislature appropriated 
$5.2 million for improvements in chil- 
dren’s services. Governor Graham’s 1985- 
87 budget recommendations continued 
the initiatives begun in the special session. 
The 1985 Florida Legislature in regular 
session, appropriated $248 million for 
fiscal year 1985-86 to the children, youth 
and families (CYF) budget. This repre- 
sents a 22 percent increase over the pre- 
vious year’s appropriation for CYF. 

The effect of this year’s appropriations 
on programs impacting children will 
strengthen four major areas: child care; 
child protection; prevention; and treat- 
ment. 

1. Child Care: $44 million was appro- 
priated to assist low-income families in 
caring for their children in day care 
settings, an increase of $4.5 million over 
the last fiscal year. This increases the 
number of subsidized slots by an addi- 
tional 2,000 and offsets the day care 


Other Relative 
‘Agency 
3.6% 
DAY CARE EMPLOYEE a 
Lierg) 
lil | 


waiting list by about 10 percent. Thirty- 
one additional licensing staff were added 
to ensure proper licensing and monitor- 
ing of child care facilities. Training funds 
were provided to ensure that day care 
workers are knowledgeable in how to 
care for children and funds were appro- 
priated and legislation passed to begin a 
pilot day care project for children of state 
employees. Legislation also passed autho- 
rizing corporate income tax deductions 
for private employers who establish day 
care facilities for children of their 
employees. 


project to coordinate the efforts of law 
enforcement and social agencies respon- 
sible for investigating criminal activities 
against children. Additional funds will 
provide training programs in the area of 
child abuse investigations for Health and 
Rehabilitative Services personnel, state 
attorneys offices, and the judiciary who 
are involved in child abuse cases. $1.7 
million was appropriated to enhance run- 
away shelter facilities for youth as well as 
provide needed rate increases to emer- 
gency shelter care providers and foster 
care parents. A $740,000 increase will 


Judges and lawyers have grown older, not necessarily 
wiser. We need training in the psychological dynamics of 
abuse. We have to be retrained as our collective knowl- 
edge in this area increases. We must be made aware of 
treatment alternatives, rehabilitation techniques, and the 
necessity for punishment of some offenders. 


—Judge Judith Rogers, 


as quoted in Attorney General’s 
Task Force on Family Violence, 
Final Report (September, 1984) 


2. Child Protection: Ninety-six addi- 
tional protective services workers were 
funded at cost of $1.1 million to assist in 
the immediate investigation of abuse 
complaints. An additional pay increase 
for key state employees working with 
children was also provided and $100,000 
in state dollars will be pooled with local 
revenue to begin a pilot child abuse 
investigation center in Miami to provide 
services to minimize further traumatiza- 
tion to child victims of sexual and physi- 
cal abuse. Money from increased birth 
certificate fees will fund a comprehensive 


fund enhancements to the Children’s 
Medical Services budget for child protec- 
tion teams. 
3. Prevention: Funds were appropri- 
ated to implement new mandatory fin- 
gerprinting and background checks on 
program personnel who have direct 
contact with children, to finance 40 addi- 
tional HRS pre-protective services staff, 
for local child abuse prevention efforts 
such as parent training groups and preg- 
nancy prevention programs, and for the 
Improved Pregnancy Outcome Program 
(IPOP). IPOP is a statewide effort to 


educate parents-to-be on the importance 
of prenatal care, as well as provide pre- 
natal care to low-income women who 
need it. 

4. Treatment. Improvements in chil- 
dren’s treatment programs include funds 
to provide intensive crises counseling 
services to families in danger of breaking 
apart, to fund a residential diagnostic 
treatment and planning center for chil- 
dren who have been abused and warrant 
professional supervision to facilitate their 
recovery, for the treatment of emotion- 
ally disturbed children, and for the devel- 
opment and implementation of a model 
plan for improving intervention and 
treatment services in intra-family sexual 
abuse cases. 

Although Florida realized a healthy 
increase in its fiscal needs for children’s 
programs, there remains much to do. The 
waiting list for subsidized day care for 
children of low-income parents is now at 
22,000. These children are the very chil- 
dren most apt to be left alone or in unsafe 
conditions where they are at risk of abuse. 
Despite the increase in the child abuse 
investigation staff, both in the special and 
regular legislative sessions, HRS single 
intake counselors remain understaffed at 
76 percent of staffing need. Emergency 
day care programs (respite care) should 
be expanded to allow parents needed 
breaks when responsibilities become tax- 
ing. Child care information and referral 
programs should be funded to assist 
parents in finding appropriate day care 
and other services. Media campaigns 
aimed at private enterprise are needed to 
educate private sector businesses about 
the benefits of assisting employees with 
day care and prevention of alcohol, drug 
and child abuse. All of these efforts, of 
course, cost money. Improvements don’t 
occur overnight. For now, those involved 
in the process can be proud of this year’s 
accomplishments. BJ 


Publication prepared by Executive Office 
of the Governor, November 1984, outlining 
special session issues. 


Joan Overton is a governmental 
analyst, Office of Planning and Bud- 
get, Executive Office of the Governor, 
and was formerly project coordinator 
for the Florida State University 
School of Social Work and a child 
development counselor, Lake View 
Community Health Center, Pensa- 
cola. She has a bachelor’s degree in 
psychology from the University of 
Florida, 1974, an M.S.W., social 
work, from Florida State University, 
1982. 
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I. The Child and the State 


Protecting 


Children Divorce 


erhaps the most frustrating and 
discouraging dilemma of the 
generally traumatic post-divorce 
era arises when either child support or 
alimony payments, previously agreed to or 
ordered by the court after a prolonged and 
usually bitter court contest, do not arrive 
on time or simply do not arrive. 
Generally, the receiving spouse’s budget, 
so carefully balanced, cannot afford the 
delays and uncertainties of these promised 
payments. As practitioners, we generally 
have closed the file after the final judgment 
has been entered and hope our bill is paid 
and our clients go away. Unfortunately, we 
have often won the battle but lost the war. 
The phone calls complaining of lack of 
support follow shortly. The practitioner 
must finish the job, even if the practitioner 
must sacrifice the security of any further 
retainer and rely only upon the defaulting 
spouse for further fees. 


Payments Through Registry of 
the Court 


Every practitioner must review the 

amendments to F.S. §§ 61.08, 61.12 and 
61.13 in order to protect and enforce their 
clients’ rights properly. 
[T]he court may at any time order either or both 
parents owing a duty of support to a child of the 
Marriage to pay such support as from the 
circumstances of the parties and the nature of the 
case is equitable. 

The court will then retain continuing 
jurisdiction after the entry of the order to 
modify or enforce the terms of the order.” 
F.S. §61.13(1)(a). 

When payments are to commence on or 
after January 1, 1985, unless otherwise 
agreed to by the parties, child support 


by Andrew M. Leinoff 


payments must be made through the appro- 
priate central government depository as 
provided for by F.S. §61.181. 

Prior support orders are not automa- 
tically subject to the utilization of the 
central depository as the statute is not 
retrospective in nature. They will, however, 
be able to utilize the registry provided there 
is any activity involving support through 
modification, enforcement or interpreta- 
tion occurring on or after January 1, 1985. 
F.S. §61.13(2). 

While both parties may agree to make 
payments outside the registry, good prac- 
tice requires the reservation of jurisdiction 
in any settlement agreement and/or final 
judgment for the use of the registry should 
either party seek its future implementation. 
Absent any reservation, either party may 
still subsequently apply to the court for the 
purpose of actitivating participation by a 
sworn affidavit alleging a noncompliance 
in support payments by the responsible 
spouse. 

Several advantages to utilization of the 
central depository system are as follows: 

First, the registry is an excellent record- 
keeping system as to time, manner, and 
amount of payments. In fact, good practice 
would dictate a printout of the history of 
payments when any motion for contempt is 
filed with the court. 

Second, many paying spouses comply 
since they believe that missing a payment 
might cause them to be hauled off to jail the 
next day, never to be heard from again. 

Third, many people prefer a regimented 
schedule and knowing that they must make 
payments to the court might cause them to 
place a higher priority on those payments 
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than to a former spouse that they seldom 
see but frequently dislike. 

There are, however, several disadvan- 
tages to the utilization of the central depos- 
itory. 

First, there is a fee of three percent, 
usually absorbed by the receiving spouse. 
This generally occurs although the fee 
should be considered by the court in 
dealing with child support or alimony in 
its eventual award of support. F.S. 
§61.181(2)(a). 

Second, the central depository system 
does not guarantee payments although 
often our clients believe that payment 
through the registry provides such a guar- 
antee. If that were to occur, the deficit in 
the Florida registry would greatly exceed 
the federal deficit. 

An attorney need not allocate more than 
several hours of time implementing the 
appropriate utilization of the central depos- 
itory. In fact, other than filing a motion for 
its utilization, serving the responsible party 
and noticing a hearing with the subsequent 
attendance and preparation of an order 
approving it, nothing else need be done. As 
a result, the practitioner should file the 
necessary pleadings to expeditiously and 
inexpensively protect the receiving spouse’s 
rights to the registry if that is what the 
circumstances dictate. 


Automatic Payroll Deductions 


In addition to and together with pay- 
ments through the registry of the court, 
F.S. §61.13 provides for automatic payroll 
deductions for a nonpaying former spouse 
as it pertains to child support. While auto- 
matic deductions were, at best, discretion- 
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ary with the court in the past, judges were 
usually extremely reluctant to require any 
form of payroll deductions. Therefore, 
effective January 1, 1985, automatic pay- 
roll deductions are mandatory when a 
defaulting party is more than 30 days in 
arrears in support. F.S. §61.1301. Further- 
more, while the statute is silent on the issue, 
it is believed the court may implement the 
automatic deductions when there is a his- 
tory of untimely payments or nonpayments 
even if the payments are not actually 30 
days in arrears. Don’t wait. If the default- 
ing spouse is 30 days late or more, file the 
motion with the court. Maximize these 
provisions and you will be spared the 
monthly call from a disgruntled client 
regarding untimely support. 

Often, automatic payroll deductions 
may not be effective as a defaulting spouse 
either is unemployed or barely making 
nominal wages. Therefore, payroll de- 
ductions include but are not limited to 
“renumeration for present or past employ- 
ment, commissions and bonuses, retire- 
ment benefits, pensions, workers’ compen- 
sation, dividends, or royalties or trust 
accounts.” F.S. §61.1301. 

Any order granting automatic payroll 
deductions must be served on the em- 
ployer, with a two-week grace period for its 
implementation prior to its effectiveness. 
Be careful. Don’t be so excited with the 
order on deduction that you forget to serve 
the employer. Without service the payroll 
deduction is worthless. 

Any person or agency failing to honor a 
duly executed income deduction order is 
liable for an amount equal to 100 percent of 
the amount of the income deduction, plus 
costs, interest and reasonable attorneys’ 
fees. F.S. §61.181(5)(b). It is a good idea to 
notify your corporate clients and advise 
them of the change in the law and the 
seriousness of the order on payroll deduc- 
tions. 

The deducted funds will be paid directly 
to the registry of the court. Nonetheless, 
there is no specific provision that prohibits 
the funds to be paid directly to your client. 
Ask the judge for payments to be sent 
directly to your client in order to provide a 
more expeditious manner of payment. 


Modification and Accounting 
Procedures 


Frequently, the responsible party be- 
lieves that child support is too high. As 
practitionets, we should give fair and objec- 
tive advice to our clients in order to resolve 
the matters rather than aggravate and 
perpetuate them. If the responsible spouse 


really can afford to pay the support or 
under other circumstances should pay it, 
forego a further retainer and tell him to pay 
it. We have a duty to uphold the law 
properly and to protect the rights of chil- 
dren. That duty is often defeated by need- 
less litigation. More money is wasted by 
parties on support matters than can be 
imagined. Objectively and properly evalu- 
ate each case as it arises. Remember, 
should the responsible spouse lose the 
hearing on modification of support the 
spouse may be responsible for legal fees 
and costs which, coupled with the fees to 
this respective attorney, greatly exceed any 
amounts the spouse hoped to save by 
needless litigation. 

Conversely, if the support is dispropor- 
tionately high or is creating severe financial 
hardship, have your client pay what he can 
(but pay something), file a motion for 
modification, (F.S. §61.14) if appropriate, 
and require an accounting of the funds 
obtained by the receiving spouse. Since a 
motion for modification will automatically 
stay automatic payroll deductions, file one 
immediately upon notice of the intention 
regarding imposition of the automatic pay- 
roll deduction. This motion must be filed 
within 15 days after notice of the automatic 
payroll deduction in order to stay those 
proceedings. F.S. §61.181(4). 

While accountings in support were not 
required in the past, effective January 1, 
1985, the court obtained continuing juris- 
diction to require a party to make a report 
tz the court in terms prescribed by the 
court as to the expenditure or other disposi- 
tion of child support payments. The 
accounting is one way to satisfy a respon- 
sible spouse’s inquiry as to the utilization of 
his support payments. Furthermore, 
should either party request a modification, 
the accounting is an important instrument 
in ascertaining a fair and reasonable 
amount of child support for the minor 
children of the parties. 


Collateral, Attachment and 
Garnishment 


If child support might be difficult to 
collect but the responsible party has sub- 
stantial collateral, the court may require 
the purchasing or maintaining of a life 
insurance policy or a bond, or to otherwise 
secure such child support award with any 
other assets which may be suitable for that 
purpose. F.S. §61.13(1)(b). It is an excel- 
lent idea to attempt to obtain security, 
either by way of assignment of a savings 
account, mortgage or other secure col- 
lateral to ensure compliance by the respon- 
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sible spouse. 

The maximum portion of the aggregate 
disposable earnings of the responsible 
party for any work week which is subject to 
an income deduction order to enforce an 
order of alimony or child support pay- 
ments shall not exceed 65 percent of the 
responsible party’s disposable earnings for 
that week. F.S. §61.181(3)(b)(3). Gener- 
ally, the courts will not impose such a high 
deduction, so discuss the realities with your 
client. 


Summary 

The courts are extremely concerned 
about the increasing delinquencies and 
hardships caused by the nonpayment of 
support. While these tragedies often keep 
our offices busy, they do little to help our 
own clients. Both parties lose in the long 
run with the children seldom considered. 
The practitioner is the one who can make 
the rules and encourage its rapid conclu- 
sion. A litigating spouse will think twice 
before returning to court if attorney after 
attorney advises him or her that his or her 
chances of success are remote, at best. 

As practitioners, we should do our best 
to educate our clients regarding the law but 
to be objective in our advice. Merely to 
carry the banner of their cause in battle is 
often the worst possible thing to do. Let’s 
give good sound advice to our clients and 
practice in the spirit of reality, sensibility 
and objectivity rather than wishful think- 
ing, so that the rights of the children will be 
preserved often in spite of the actions of 
their parents. BJ 


Andrew M. Leinoff is a partner in 
the law firm of Marks, Aronovitz & 
Leinoff, Miami. He received his B.A. 
degree with honors from Ohio State 
University in 1971 and obtained his 
juris doctor degree from the Univer- 
sity of Miami School of Law in 1974. 
He has lectured on behalf of The 
Florida Bar on issues concernine sup- 
port and collection of alimony and 
child support as well as the recent 
amendments to F.S. 61. 
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Child the Inside 


by Dr. Doris Stiles and Dr. Ray Armstrong 


 nthis article the role of an attorney in 
cases of child sexual abuse will be 
examined, specifically in cases where 
the victim and abuser are known to one 
another by virtue of a formalized care- 
taking relationship. A conceptual model 
will be presented that might be utilized by 
the attorney preparing to represent the 
child abused by a perceived caretaker. 


Sexual Abuse Defined 


For the purpose of this discussion, sex- 
ual abuse is defined as an interaction 
between a child and a more mature person 
(adolescent or adult) that involves manual, 
oral, or genital fondling or touching of 
either person’s genitals. It is assumed that 
there is a combination of unequal power, 
sexual activity, and usually or eventually, 
fear. In addition, the behavior is secret.! 

The perpetrator of sexual abuse may be 
an adolescent or adult designated to be ina 
parental role and may include, in addition 
to the immediate biological family: ex- 
tended family, stepparents, babysitters, 
daycare workers, teachers, youth group 
leaders, and any other adolescent or adult 
in a formal caretaking role. The abuser is 
therefore in a role of caretaker and abuser 
— a key concepi for understanding the 
model to follow. 


Victims in the Legal System 
Since children may interact with the 


legal system, on any of three levels and 
sometimes on all three levels, the issue of 
their representation must be addressed 
accordingly. The child may require legal 
representation in juvenile court (for protec- 
tive intervention by the state); the child 
may be required to appear as a witness in a 
criminal court to testify against an abuser, 
or the child may be an issue in civil court in 
custody and visitation decisions. In the 
latter case, for example, the private attor- 
ney often represents both the child victim 
and the nonabusive parent simultaneously 
and, therefore, is often in a position of 
being challenged; it being alleged that the 
child’s situation as a victim is being ex- 
ploited to further the case of the non- 
abusive parent. Suffice to say that child 
victims of abuse must clearly be repre- 
sented by competent legal counsel separate 
from other legal actions between adult 
caretakers. In any case, there is a logical 
model that can be followed that will ensure 
maximum well being for the child’s psycho- 
logical health, as well as the greatest chance 
for the child to be a clear witness and give 


clear testimony. 


The Victim’s Attorney 


In light of recent attention given all 
forms of physical and sexual abuse in both 
public and professional publications, it is 
unnecessary to repeat that all attorneys 
must believe that abuse and neglect of 


children does in fact occur, and that any 
attorney in a practice that includes domes- 
tic or family disputes is in a position to be 
one of the first persons outside the family 
unit to become aware of the sexual abuse of 
a child. 

Attorneys first must believe that sexual 
abuse of children can occur in the generic 
sense, and then must understand that their 
own beliefs in a specific case may be tainted 
by their own personal experiences. It may, 
therefore, be advisable for them to consult 
with a mental health professional with 
expertise in the area of child abuse to begin 
a period of exploration to obtain an out- 
side opinion as to the presence of an abuse 
situation. Although errors made where 
there is suspicion but then no abuse may be 
inconvenient, errors made when there is 
abuse can permanently damage a child’s 
future. 


A Working Model 


It is important for mental health profes- 
sionals and attorneys to work in unison to 
ensure appropriate advocacy and protec- 
tion for child victims. The process of this 
model includes the following ordered activi- 
ties to prepare a child to deal with his/her 
abuse in a psychologically healthy manner 
that will facilitate more effective participa- 
tion in any required legal proceeding. 

This model includes the elements of 
meeting the victim’s needs for physical 
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safety and secure relationships, informa- 
tion gathering, reframing of emotions 
attached to trauma, assignment of respon- 
sibility for the abuse to the abuser, placing 
a negative value judgment on the abuse, 
empowering the victim by facilitating 
appropriate anger responses, teaching self- 
protective behaviors, and preparing the 
victim to be a witness to disempower the 
abuser. Although the attorney typically 
will be involved only in the initial informa- 
tion-gathering and protection stages, and 
the latter empowerment stages (through 
legal action), it is important for him/her to 
understand the entire process as a measure 
of sensitivity to victim issues and needs. 


Safety and Relationships 

The fact that the abuser is in the dual role 
of abuser and caretaker creates an internal 
conflict for the victim who needs to be 
physically safe but who needs to preserve 
the relationship with the adult upon whom 
he/she is dependent. It is therefore neces- 
sary for all adults, including the attorney, 
to acknowledge and respond to both needs 
of the victim, by clearly communicating 
that responsible action will be taken first to 
ensure the physical safety of the victim, in 
order eventually to protect or preserve the 
relationship with the perceived caretaker. 
Presently community systems communi- 
cate an either/or message which frightens 
the dependent child and results in the child 
recanting his/her report of the abuse in 


order to protect a relationship with the 
abuser. Community systems then collude 
with the recanting child and return the 
child to the abusive situation with no 
further intervention. 

It is at this point that a referral to a 
mental health professional conversant in 
these issues should be made. First with an 
expectation that, if necessary the mental 
health professional will inform the appro- 
priate social service agencies (Abuse Hot- 
line, Health and Rehabilitative Services) in 
order to protect the physical well-being of 
the victim; and secondly, that the mental 
health professional will counsel and reas- 
sure the victim as to the necessity of 
temporarily being separated from the 
abuser if there is to be any hope of rectify- 
ing the situation and restoring the relation- 
ship with more appropriate boundaries. If 
the victim is unable to obtain a private 
mental health professional, the attorney 
should seek a court ordered referral. 


Information Gathering 


There are three reliable sources of infor- 
mation regarding sexual abuse: statements 
of eye witnesses, statements of victims, and 
physical measures of penile arousal. Since 
there is often no eye witness and because it 
is rare that an abuser will freely disclose his 
activities when literally caught in the act, 
and since there is no battery of psychologi- 
cal tests presently available from which a 
definitive conclusion can be drawn concern- 


ing abusive tendencies the victim’s report 
becomes paramount in understanding what 
has occurred. It is necessary that the mental 
health professional involved with the child 
engage in a therapeutic relationship with 
the child over a period of time to help the 
victim detail and elaborate upon the multi- 
ple abusive acts. 

We are aware of the magnitude of the 
trauma upon the victim of singular 
“stranger rape.” Most child sexual abuse is 
a “stranger rape” magnified by multiple 
events (as many as 2,000), further compli- 
cated by the feelings of betrayal the victims 
feel for the loved one who abused them. 
Understanding the importance of the dura- 
tion of sexual abuse in the victim’s life 
explains the necessity for multiple inter- 
views over time conducted by a mental 
health professional engaged in a thera- 
peutic relationship with the victim. 


Reframing Emotions 


Appropriate emotional reactions of vic- 
tims of sexual abuse include fear, anxiety, 
depression, anger, guilt, shame, sadness, 
and confusion. Initially, however, many 
victims consciously and unconsciously 
deny their appropriate feelings because (1) 
the abuser has told the victim that he/she is 
responsible for the activity (“you’re so 
cute,” “you asked for it”); (2) the abuser has 
told the victim how to feel (“this feels 
good,” “this isn’t bad,” “don’t be afraid”); 
(3) the abuser has threatened the child with 


Types of Abuse 


(based upon referrals* during 1983) 


25,182 
6,483 
5,388 

62,269 


Total: 99,315 


*referrals equal incident of abuse or 
neglect even if child is multiply abused 
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retaliation if the victim acts otherwise. 
Helping the child reattach appropriate 
emotion to the traumatic event frees 
him/her of the psychological maintenance 
of the trauma and to move toward resolu- 
tion. 


' Assignment of Responsibility to the 
Abuser 


Since the victim has been told by the 
abuser that his/her attributes caused the 
abuse, the victim often feels responsible, at 
fault and guilty. In the previous stage, the 
victim learned who caused the abuse and is 
now able to assign responsibility to the 
abuser. This frees the victim to feel appro- 
priate anger toward the abuser. 


Negative Value Judgment 

Once the previous two stages have been 
accomplished, all concerned adults may 
begin to verbalize, and thereby model for 
the victim, the appropriate anger and nega- 
tive feelings toward the behavior of the 
abuser, labeling the behavior “wrong” and 
“bad,” and clearly attributing responsibil- 
ity to the abuser. [f negative value judg- 
ment is made prematurely, that is, while the 
victim is still feeling somewhat responsible, 
there is a possibility that the trauma will be 
repressed and become fixated reappearing 


later in the victim’s life in the form of | 


repeated victimization or abusive acting 
out. 


Empowerment 


In the context of appropriately suppor- 
tive adults, the victim can begin to incorpo- 
rate the concepts that the child has a right 
to protect himself/herself in any situation, 
and the right and the ability to evaluate the 
safety of situations, and has the right and 
ability to say “NO.” In addition, the victim 
can gain a sense of mastery, and therefore 
empowerment, by participating in the legal 
system by telling others what happened, 
either in person, on T.V., or on videotape, 
in order to assist in disempowering the 
abuser. Becoming a witness at this point in 
fact becomes an ultimate therapeutic reso- 
lution for the victim. 


Summary 


The attorney who represents the victim 
in a child sexual abuse case is clearly a 
necessary and integral part of a fair and just 
legal proceeding, and is often the only 
effective victim’s advocate in structuring 
the legal process in such a way as to protect 
both the physical and emotional well-being 
of the victim. The effective victim’s advo- 
cate must have a functional familiarity with 


both the process of sexually abusive situa- 
tions, and the court process for remediating 
such abuse. In this article, such a process 
has been presented. The ability of an 
attorney to recognize and respond effec- 
tively to the real needs of a victim of sexual 
abuse may be the only link the victim has to 
receiving appropriate psychological care. 
Finally, the attorney aware of the necessary 
steps to remediate the effects of sexual 
abuse will be able to utilize the legal system 
to both assist victims, and in so doing, 
increase the possibilities that abusers will 
indeed face their accusers in court. 0 


‘Further, such involvement “sexualizes” the 
child which, in psychological terms, means that 
the child has experienced premature sexual 
awareness which, because it is developmentally 
inappropriate, results in additional trauma to 


Doris Stiles, Ph.D., is a licensed 
psychologist and family therapist pre- 
sently practicing psychotherapy with 
families, couples, children, individuals 
and groups. She holds degrees from 
Harvard University and the Univer- 
sity of Miami. During Dr. Stiles’more 
than 10 years as a University of Miami 
faculty member, she has specialized in 
teaching and research in the areas of 
family violence, clinical supervision, 
women’s issues and human sexuality. 

Raymond Armstrong, Ph.D., is a 
licensed psychologist and family thera- 
pist currently in family practice. He 
has served as a consultant and trainer 
in many areas including family vio- 
lence, crisis intervention, counseling 
theory and individual groups and 
family therapy for diverse profes- 


Intervene Quickly in Sexual 


Abuse Cases 


When faced with a case involving incest, if we fail to use our legal systems 


creatively and compassionately, we will allow many children to continue to 
be seriously scarred by this insidious form of maltreatment. We live in a 
society where many people only think of “incest” as a subject for jokes and 
quips in which we make light of a subject too painful or revolting for most of 
us to deal with. But let there be no mistakes about it: Incest (or any form of 
sexual victimization) is as devastating to a child’s normal, healthy develop- 
ment as any other type of child maltreatment! If we do not intervene speedily 
and correctly, the child-victim may suffer any or all of the following 
consequences: 

® Extreme feelings of guilt and self-hate (causing the child to see 
him/herself as an object, not a person) 

® Incredible anguish, shame, and humiliation 

@ Intense fear, anxiety, and confusion (leading to later use of alcohol and 
drugs to relieve the stress) 

@ Regressive behavior or a variety of personality and physical disorders 

@ Long term, dormant after-effects which make the victim a “psycho- 
logical time bomb” (often leading to depression and self-destructive or even 
suicidal behavior) 

® Mistrust of adults and their ability to provide protection and proper 
nurturance 

® Increased susceptibility to sexual exploitation by others (sometimes 
leading to promiscuity or prostitution) 

® Fear of all sexual contact (possibly leading to frigidity and an inability 
to even have a normal, healthy relationship) 

@ Aggressive, antisocial, runaway, delinquent or criminal behavior 

@ Alienation from peers and normal childhood experiences 


—Child Sexual Abuse: Legal Issues and Approaches, 
National Legal Resource Center for Child Advocacy and Protection (1981) 
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by Sarah Lea Tobocman 


he tragic instance of child abuse 
in a South Florida childcare 
facility during the past year re- 
sulted in public outcry and media publicity 
regarding the need to prevent abuse of 
children. However, in the course of this 
“new awareness,” little emphasis was put 
on the protection of the abused and neg- 
lected child once he/she is declared depen- 
dent on the state. Yet, in many cases, the 
state’s removal of a child from the natural 
parents “temporarily” as a result of abuse 
or neglect, results in further victimization 
of the child, because of the inadequacies of 
Florida’s dependency system. 

Too often, children languish in “tempo- 
rary” foster case homes past adoptable age. 
Despite state and federal laws which man- 
date that a decision regarding the perma- 
nent placement for a dependent child be 
made within 18 months of commitment to 
the state’s custody, the average length of 
stay in foster care for a child in Florida is 
32.7 months; in Dade County, it is 53.4 
months. More than 6,000 children are 
involved. To handle their cases the Florida 
Department of Health and Rehabilitative 
Services, hereinafter “HRS,” is funded for 
only 377 counselors, and 49 supervisors, 
plus clerical employees. The counselors’ 
salaries range between $14,261 and $22,000 
a year, despite the monumental tasks at. 


The Child the Outside 


hand.! To make matters worse, in its last 
fiscal year, the Federal Government fined 
the State of Florida $1.9 million in federal 
child welfare funds, because of its assess- 
ment that Florida had failed to comply 
with minimum time standards for process- 
ing the cases of dependent children.? 

Of all the parties to a dependency case, 
the child is least likely to be represented, 
especially by counsel. HRS or the state 
attorney, which usually institutes civil 
dependency proceedings? as the result of a 
complaint of abuse, neglect, abandonment, 
or ungovernability of a child, has access 
to its own staff of attorneys; indigent 
parents, guardians, or custodians of the 
child are entitled to court-appointed coun- 
sel when the case involves permanent 
commitment to HRS (the final severance of 
parental rights), or if criminal prosecution 
may result.4 The child, however, has no 
constitutional right toa lawyer. Rather, the 
child is entitled to a “guardian ad litem” 
hereinafter called “guardian” who may be 
“an attorney, or any other responsible 
adult.”5 Only when the case involves abuse 
or neglect is the appointment of a guardian 
mandatory.® 

It is the intent of this article to encourage 
lawyers to become guardians in depen- 
dency proceedings by acquainting the prac- 
titioner with the duties of the guardian, the 
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goal of the dependency system, and the 
practical implementation of such goal at 


key stages of a dependency case. 


Guardian Ad Litem’s Duties 

The guardian is charged with investigat- 
ing the allegations contained in the depen- 
dency petition and presenting a written 
report to the court. The report should set 
out the child’s wishes and the guardian’s 
recommendations regarding what action 
should be taken by the court. The guardian 
represents “the best interests” of the child, 
“as opposed to representing the child 
within the context of counsel-client rela- 
tionships.”’ Thus, rather than solely advo- 
cating the child’s desire, the guardian is 
charged with actually making a judgment 
as to what would be best for the child 
among the range of remedies available in 
dependency cases. 


Goal of the Dependency System: 
Permanency Planning 

Few guidelines exist to help the guardian 
in making recommendations to the court. 
However, a basic understanding of the goal 
of the dependency system on both the state 
and federal levels is an important starting 
place. 

Since the late 1970’s the emphasis in 
dependency cases has been on the concept 


: 
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of permanency planning for the dependent 
child. This means, whenever possible, keep- 
ing the child’s permanent home with the 
biological parents. If such is not possible, 
the goal is to determine this as expedi- 
tiously as possible and free the child for 
adoption. 

A reform effort took hold on both the 
state and federal levels to create workable 
standards to expedite the return of the 
dependent children to their biological 
parents whenever possible, as opposed to 
the goals of earlier laws and federal pro- 
grams which had emphasized only the 
removal of the child from the abusing 
and/or neglecting parents. Florida was at 
the forefront of the reform, acknowledging 
the lack of systematic review of its depen- 
dent children’s cases, and the fact that 
permanent homes for dependent children 
were not being found. 

The creation of “judicial reviews,” 
through the enactment of F.S. §409.168 in 
1977, was meant to cure the problem. In its 
current form the statute requires judicial 
review hearings every six months from the 
date of the child’s initial placement in foster 
care. At the 18-month mark, the child 
should be returned to the biological 
parents, or permanent commitment pro- 
ceedings to free the child for subsequent 
adoption should be initiated. Only in 
“extraordinary circumstances,” does the 
law allow the continuation of the child’s 
temporary placement with the department 
(HRS).° 

To enable a decision to be made properly 
at each of these periodic judicial reviews, 
the concept of “performance agreements” 
was added to the law in 1980. The perfor- 
mance agreement is a court-ordered con- 
tract prepared by HRS, signed by all 
parties, whose terms, if substantially com- 
plied with, will result in return of the child 
to his/her biological parents.!° It is the tool 
by which the goal of permanency planning 
is achieved. 

Shortly after Florida passed its first 
judicial review statute, an overhaul of child 
protection laws took place on the federal 
level. By enacting the Child Welfare and 
Adoption Assistance Act of 1980,'! the 
Federal Government advanced the concept 
of permanency planning. The Act makes 
the receipt of child welfare funds by the 
states contingent upon compliance with 
federal standards. Similar to the Florida 
law, those standards include: not removing 
the child from the natural home unless the 
court decides that remaining in the home 
would be “contrary to the welfare of the 
child”; judicial reviews every six months 


from placement; a dispositional hearing 
designating a permanent placement within 
18 months of placement; and “case plans” 
for each child, (similar to performance 
agreements). !2 

The importance of full compliance with 
the time standards in the law cannot be 
overstated. Practically speaking, adher- 
ence to such standards may be difficult. 
Because of inadequacies in the system, such 
as failure to deliver services in a timely 
fashion, case-worker turn-over, high case- 
loads of HRS, the state attorney and 


juvenile court judges, and a general non- 
awareness of the importance of perma- 
nency planning, the time frames are often 
waived and continuances granted. When 
such continuances are inappropriate, the 
child often suffers. 


Implementation of the Goal of 
Permanency Planning 

In making recommendations to the 
court, and in order to protect the child’s 
interests adequately, the guardian ad litem 
should determine at each stage of the 
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~ have been shortened; basic chart prepared by Joni Goodman, Director of GAL program for the 
_-Eleventh Judicial Cireuit; statute cites and some items added by this author. 
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dependency proceedings (see dependency 
flow chart): (1) Are the substantive statu- 
tory requirements of the law being met? (2) 
Are the procedural requirements of law 
(including applicable time frames) being 
adhered to? (3) Are adequate efforts being 
made to promote permanency planning? 
(4) Are the child’s basic physical and emo- 
tional needs (both in and out of court) 
being met? 

The guardian’s participation in the 
design and actual drafting of the perfor- 
mance agreement is crucial, as it is the 


roadmap by which the child’s eventual fate 
will be determined. The agreement must 
contain at least the following 10 items: 

1. The specific reasons for the placement 
of the child in foster care, including a 
description of the problems or conditions 
in the home of the parent or parents which 
necessitated removal of the child from his 
home, the remediation of which determines 
the return of the child to the parent or 
parents; 

2. A description of the type of out-of- 
home placement in which the child is to be 
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placed, including a discussion of the appro- 
priateness of the placement; 

3. A plan for addressing the needs of the 
child while in foster care, including a 
discussion of the services already provided; 

4. The specific actions to be taken by the 
parent or parents of the child to eliminate 
or correct the identified problems or condi- 
tions and the period during which the 
actions are to be taken; 

5. The financial responsibilities and obli- 
gations, if any, of the parent or parents for 
the support of the child during the period 
the child is in foster care; 

6. The visitation rights and obligations 
of the parent or parents and the social 
service agency during the period the child is 
in foster care; 

7. The social and other supportive ser- 
vices to be provided to the parent or 
parents of the child, the child, and the 
foster parents during the period the child is 
in foster care; 

8. The date on which the child is expected 
to be returned to the home of the parent or 
parents; 

9. The specific description and the nature 
of the effort to be made by the social service 
agency responsible for the placement to 
reunite the family; and 

10. Notice to the parent or parents that 
placement of the child in foster care may 
result in termination of parental rights.'° 

Care should be taken in that the agree- 
ment is written in terms understandable to 
all parties, and that the specific actions 
required to be taken by the parents are 
realistic and measurable. The guardian 
should make sure all services to be pro- 
vided (e.g., psychological counseling for 
the parent, special education for the child), 
are, in fact, available in the community, 
and responsibility for the followup of provi- 
sion of such services is clearly allocated. 

Once the agreement is approved, the case 
will not normally be scheduled in court, 
except for judicial review hearings at six- 
month intervals. During the period leading 
up to each hearing the guardian should 
monitor each party’s compliance with 
his/her responsibility under the perfor- 
mance agreement and should visit the child 
regularly to make sure the child’s needs are 
being met. Any problems should be 
brought to the court’s attention. 

If this backup work has been done, the 
court should have the information it needs 
to make a meaningful assessment of the 
child’s status by the time of the 18-month 
judicial review, including whether return to 
the biological parents or permanent place- 
ment outside the home is appropriate. Not 
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only will the individual child benefit, but 
Florida’s abused and neglected children 
should benefit as a whole as Florida comes 
one step closer to full compliance with the 
federal law.'4 


‘Jack Ahern, Human Services Program 


specialist, Department of Health & Rehabilita- 


tive Services, Children, Youth & Family Head- 
quarters Office. Statistics regarding HRS staff 
reflect new legislative funding to go into effect on 
1 October 1985; all other statistics are as of 31 
May 1985. 

2 After losing at the administrative level, the 
state appealed this decision. See Florida Depart- 
ment of Health & Rehabilitative Services v. 
United States Department of Health & Human 


38 THE FLORIDA BAR JOURNAL/OCTOBER 1985 


The inability of young sexual assault victims to testify 
as effectively as adults and to confront their perpetrators 
result bint to provide justice for them in many cases. 

—Dr. Bruce Wooding, 
as quoted in Attorney General’s 
Task Force on Family Violence 
Final Report (September, 1984) 


And I will call to your attention what happened in this 
country in the 195Os when we were trying to wipe out 
polio. Had the March of Dimes and the National 
Foundation for Infantile Paralysis spent all of its money 
on better iron lungs, we would still have polio today. But 
they wisely spent a portion of their money on prevention 
and research on vaccine and we don’t have polio today. 

—Dr. Richard Krugman, 

as quoted in Attorney General’s 

Task Force on Family Violence, 

Final Report (September, 1984) 


Twenty percent of our combined tax dollars and our 
personal income goes to deal with problems of child abuse 
.... J think if the American public was made aware of 
what it’s costing them, those that don’t have a human 
interest might begin to have a practical interest... . 
—Jennifer James, 
as quoted in Attorney General’s 
Task Force on Family Violence, 
Final Report (September, 1984) 


Services, case no. 85-7159-Civ., U.S. District 
Court for the Northern District of Florida, filed 
28 May 1985. 

3 Proceedings are brought under FLA. STAT. 
Ch. 39 

4In the Interest of D.B., 385 So.2d 83 (Fla. 
1980); FLA.R.Juv.P. 8.560(a); see also Lassiter 
v. Dept. of Social Services, 452 U.S. 18 (1981). 

5In the Interest of D.B., 385 So.2d 83 (Fla. 
1980), and FLa.R.Juv.P. 8.590(c). 

6 FLA. STAT. §415.508, (1984). Statutory autho- 
rity and case law provide that in those cases 
where parents can afford to do so, they are 
required to reimburse the court (in whole or 
part) for the guardian services. Even if the 
parents cannot afford to pay, such does not 
preclude reimbursement to the guardian by the 
court. 

7Committee Note to FLA.R.Juv.P. 8.590, 
(1984). 

8 FLA STAT. §409.168(5)(c)(1) (1984). 

9FLA. STAT. §409. (6)(b) (1984). 

OFLA. STAT. §409.168 (1984). 

"P.L. 96-272, 42 U.S.C. §627-28 and 42 
U.S.C. §671.76; for a detailed analysis of the 
Act, see Zawisza & Williams, Florida’s Depen- 
dent Child: The Continuing Search for Realistic 
Standards, 8 Nova L. REv. 298, 310 (1984). 

242U.S.C. §672(a\(1), §675(5)(c). 

13FLA. STAT. §409.168 (1 

'4Special thanks to Tosi director 
of the Guardian Ad Litem Program in the llth 
Judicial Circuit; Pam Miles, state guardian ad 
litem program director; the Juvenile Justice 
Committee of the Dade County League of 
Women Voters; and the Florida Department of 
Health and Rehabilitative Services for aid in the 
preparation of this article. 
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Il. The Child and the Courts 


The 


by Michael J. Carbo 


ffective independent representa- 

tion of children’s interests in 

dissolution of marriage proceed- 
ings is virtually, yet woefully, nonexistent 
at the present time. Although the compar- 
able fitness of the adversarial parents is 
advanced by their respective counsel, chil- 
dren are regarded as subordinate parties. 
Judicial recognition of this void is increas- 
ing, however. In a very sensitive partial 
dissent/ concurrence, Judge Hugh S. Glick- 
stein states in French v. French, 452 So.2d 
647, 652 (Fla. 4th DCA 1984): 
Fiorida is taking its rightful place among the 
states of the union who can be relied upon for 
leadership and who serve as role models in the 
battle of “awareness” of and response to chil- 
dren’s needs. The judiciary, in my view, is 
striving to become aware. ... The Family Law 
Section of The Florida Bar and of the American 
Bar Association together with members of the 
Academy of Matrimonial Lawyers are all mak- 
ing efforts to remedy the absence of representa- 
tion of children. 

Ironically, the majority opinion failed to 
address a classic set of circumstances in 
which a guardian ad litem ought to have 
been appointed. More specifically, the trial 
court denied visitation to a father on the 
basis of his failure to acknowledge the 
impropriety of cohabitation during the 
marriage and the intentional infliction of 
harm to the children as a result. Appellate 
reversal ensued but only after a period of 
two years from entry of final judgment. 
Neither counsel had apparently sought to 
expedite the appeal. 

The children have not been frozen in time, 
waiting for the square wheels of justice to bump 
along to a conclusion in this case, although they 


may have been existing in an emotional 
vacuum. .. . 


Id., at 651. 

Guardians ad litem should be indepen- 
dent of fiscal concerns, professional le- 
galities, administrative delays, and time 
limitations and be present to recommend 


viable option(s) to the court, at every stage 
of the proceedings, to assist in its decision. 
Tangentially, the First District Court of 
Appeal Expedited Procedures Committee 
has recently voiced its concern that current 
Florida Rules of Appellate Procedure do 
not provide for expedited consideration, 
especially when the cases involve children. 
This concern was sent to the Supreme 
Court Efficiency Committee for review. 

F.S. §415.508 (1984) provides for the 
appointment of a guardian ad litem in “any 
child abuse or neglect judicial proceeding, 
whether civil or criminal.” This statute 
along with Florida Rule of Juvenile Proce- 
dure 8.590, is implemented by the State of 
Florida Guardian Ad Litem Program. The 
Supreme Court of Florida has approved 
minimal standards for the representation 
of children which could serve as a guide for 
the representation of children by a guard- 
ian ad litem in a child custody case. 

At first glance Florida Rule of Civil 

Procedure 1.210(b) would seem to be the 
panacea to the problem. It states: 
(b) Infants or Incompetent Persons. When an 
infant or incompetent person has a representa- 
tive, such as a guardian or other like fiduciary, 
the representative may sue or defend on behalf of 
the infant or incompetent person. If an infant or 
incompetent person does not have a duly ap- 
pointed representative, he may sue by his next 
best friend or by a guardian ad litem. The Court 
shall appoint a guardian ad litem for an infant or 
incompetent person not otherwise represented in 
an action or shall make such other order as it 
deems proper for the protection of the infant or 
incompetent person (emphasis added).! 

The exception language assumes that a 
judicial determination will be made that 
the minor child will be protected without 
appointment. This author would submit 
that few attorneys specifically place this 
issue before the court for a weighing of the 
circumstances of the particular case. The 
issue is further removed from the proceed- 
ing because the attorneys for the parties 


Child the Middle 


must “. . . always act in a manner consistent 
with the best interests of his client,” 
(emphasis added), as noted in E.C. 7-9 of 
the Code of Professional Responsibility of 
The Florida Bar. In an excellent article 
appearing in Family Law Quarterly, the 
results of such a scenario are stated: 

For all intents and purposes, the procedures of 
the Court are analogous to that in an ex-parte 
hearing in that the child never speaks, This 
procedure hardly effectuates the so-called “prior- 
ity” of the minor, and it is an unsatisfactory 
method for discharging the court’s duty of 
determining the minor’s best interest.? 

Perhaps the Florida Legislature was tell- 
ing the members of the bar and judiciary to 
pay more attention to this area of the law 
when it revamped its “custody” laws into 
those of “parental responsibility.” F.S. 
§61.13(2)(b), (1984). A delicate insight into 
the ability of each party to confer and make 
decisions of major importance is essential. 
Whereas the court merely allocated cus- 
tody in the past, it now must allocate child- 
rearing responsibilities of a basic nature as 
well as those unique to a particular family. 
F.S. §61.13(2)(b)(2)(a), (1984). A new set of 
criteria should likewise be planted in the 
minds of the bar and judiciary, to wit: 
manifestation of hostility between parents 
over primary residency, decisionmaking, 
contact and access by the nonresidential 
parent, grandparent contact, etc. If the 
child is legitimately at this center of the 
parental conflict, appointment of a guar- 
dian ad litem is warranted. 

In the same vein, F.S. §61.20 has been 
held to reflect a legislative recognition of 
the need for additional investigation to 
further assist the trial court where custody 
is in issue.3 While admittedly restricting 
itself to the area of “professional social 
workers” of the Department of Health and 
Rehabilitative Services, the Florida Su- 
preme Court quoted from the New York 
Court of Appeals: 
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The burden on a Judge when he acts as parens 
Ppatriae is perhaps the most demanding which he 
must confront in the course of his judicial duties. 
Upon his wisdom, insight and fairness rest the 
future happiness of his wards. The procedures of 
the custody proceeding must, therefore, be 
molded to serve its primary purpose and limited 
modification of the traditional requirements of 
the adversary system must be made, if neces- 
sary.* (emphasis added) 

The same rationale must now be applied 
in implementing a statewide guardian ad 
litem program when the above suggested 
criteria are triggered. Supporting argument 
is further enhanced by the fact that §61.20 
was amended effective October 1, 1977, to 
provide that in addition to the Department 
of Health and Rehabilitative Services, the 
court may call upon “any qualified staff of 
the Court to make an investigation . . . 
concerning all pertinent details relating to 
the child and each parent.” Ch. 77-433, 


Laws of Florida. 

Any potential guardian ad litem project 
will no doubt raise concomitant questions 
of laymen vs. professional, investigator vs. 
advocate, pro bono vs. fee assessment, etc. 
It is beyond the scope of this article to 
explore the pros and cons of each position. 
It is not beyond the scope to direct refer- 
ence to a number of excellent articles for 
those practitioners who wish to fertilize the 
fields of justice: 

®@ Blun, Child Custody-Sharing the 
Advocacy, Vol. 3 Fam. L.R. 34 (Spring 
1980). 

®@ Casasanto, Guardians Ad Litem: A 
Proposal to Better Protect the Interests of 
Children of Divorce, 20 New Hamp. L. J. 
35 (1978). 

®@ Devine, A Child’s Right to Indepen- 
dent Counsel in Custody Proceedings: 


Some Advice to Parents 


Take the time to talk to your children when you are going through this very 
difficult stage of your lives — this process of divorce. Sit down and listen, and speak 
from your heart. Be open. Be human. That will be your child’s best security right 
now and it just might provide you with an unexpected source of strength. 

Touch-hug. Explore feelings and fears with your child. Answer the questions that 


arise — and ask a few. Allow the natural feelings to come to the surface: your own 
humanness and that of your child. As you reinforce that sense of support and 
parent-child love, you will begin to set your child’s fears to rest and start to build a 
life after divorce through understanding. 

Many parents may not be aware that their child might appear to be fine at home 
while the school could be observing very different behavior. Please help the teacher 
by informing him or her that a change has taken place at home and that your child 
may be in need of greater support and understanding than usual. 

Counseling is available through private therapy, community mental health 
agencies, and clergy. Even the public library provides numerous books on the 
subject of divorce for both children and adults. It is particularly important to know 
that there is no stigma involved in seeking assistance. Even though divorce is so 
much a part of modern American society that one of every two households will soon 
be affected, most families need some kind of guidance through this painful 
emotional experience. 


—If Divorce is a Grown-Up Problem, Why Is This Happening To Me? 
By Joyce S. Drew. 
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Providing Effective Use of a Legal Advo- 
cate, 6 Seton Hall L. Rev. 303 (1975). 

@ Foster & Freed, A Bill of Rights for 
Children, IV No. 4 Fam. L.Q. 344 (Winter 
1972). 

®@ McFarland, A Legal Voice For Chil- 
dren, Vol. 6 No.4 Fam. Adv. 18 (Spring 
1984). 

®@ Ramsey, Representation of the Child 
in. Protection Proceedings: The Determi- 
nation of Decision Making Custody, XVII 
No. 3 Fam. L.Q. 287 (Fall 1983). 

@ Singer & Shipper, The Child’s Right 
to Independent Counsel in Divorce Cus- 
tody Hearings, 5 L & Psy. Rev. 50 (1979). 

@ Wallace, When The Child Becomes 
the Prize-That Child Needs a Lawyer, 9 
Barrister 16 (1982). 

Moreover, it is not beyond the scope of 
this article to call attention to the pilot 
Guardian Ad Litem Program in the 11th 
Judicial Circuit. The project is supported 
by grants from the Family Law Section and 
American Bar Association Young Lawyers 
Division. The Public Interest Law Bank of 
the Dade County Bar Association is respon- 
sible for daily operation. Pilot projects 
such a this will no doubt catch fire in other 
circuits and legislative reform will inevit- 
ably ensue. In the interim period, effective 
independent representation of a child re- 
mains for the future. BJ 


' See Gardner v. Gardner, __ So.2d __, 15 
F.L.W. 869 (Fla. 4th D.C.A. 1985). 

2Inker & Perretta, A Child’s Right to 
Counsel in Custody Cases, V No. 1 Fam. L.Q. 
108, 117 (March 1971). 

3Kern v. Kern, 333 So.2d 17 (Fla. 1976). 

4Td., at 19. 


Michael J. Carbo is a general master 
of the 17th Judicial Circuit, Broward 
County. He received his B.A. in 1973 
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cum laude, in 1976 from Rutgers 
School of Law. Carbo is a member of 
the Family Law Section of The 
Florida Bar and serves as chairman of 
the section’s Special Committee for 
the Needs of Children. 
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Il. The Child and the Courts 


The Child the Edge 


by Deborah Whisnant and Robin H. Greene 


his article sets forth some of the 

principles and procedures that a 

lawyer should follow when repre- 
senting an accused child in the juvenile 
justice system. The basic principle’ is that 
the child is your client; his rights and needs, 
and not those of his parents or legal 
guardians, must determine your course of 
action. 


Initiation of the Proceedings 


There are two ways in which a child is 
brought into the system. A child may be 
arrested and released by the arresting offi- 
cer or detained after arrest. A child who is 
detained must be brought before a judge 
within 24 hours. See F.S. §39.03(5) (1981), 
Fla.R.Juv.P. 8.040(a). A child who is not 
detained will be summoned to appear once 
the prosecution files petition for delin- 
quency. 

Your immediate function when a child is 
arrested and detained is to obtain his 
release. Since the law mandates that a 
detained child must be taken before a judge 
within 24 hours of arrest, your appearance 
at this proceeding is crucial. First, a prob- 
able cause determination is required prior 
to continued detention. At the initial 
appearance, the court must address the 
statutory criteria governing its decision to 
release the child. F.S. §39.03(2). The cri- 


teria focuses on the child’s prior delin- 
quency referrals and the nature of the 
offense. Even though the statute contains 
mandatory language and your client meets 
one or more of the criteria for detention, 
you should still argue for release. A child 
may be released to his parents, other rela- 
tives, or a responsible adult regardless of 
the alleged offense. 

With the release in mind, it is a good idea 
immediately to obtain the arrest form and 
telephone the arresting officer. Children, 
because they are children, will often 
“mouth-off.” Police officers are more likely 
to detain a child who forcefully asserts his 
rights or a child with a big mouth. If treated 
with tact, the officers may agree to release. 
Judges listen to police officers. 

The next person you should contact is 
the intake officer for the Department of 
Health and Rehabilitative Services, Divi- 
sion of Youth Services.'! The HRS coun- 
selor enjoys a critical position. When a 
child is arrested, whether detained or not, 
his case is referred to the intake officer or 
counselor. This counselor is then respon- 
sible for the case until disposition. 

The counselor is usually present at the 
detention hearing and the counselor’s 
recommendation regarding detention is 
given great weight by the judge. This is so 
because the counselor is responsible for 


obtaining background information on the 
child and is usually impartial. The judge’s 
decision is also based on the family’s will- 
ingness to take the child, the child’s atti- 
tude, and the ability of the parents to 
control the child. 

In preparation for this initial appearance 
the first thing you should do is meet with 
your client. You should explain in terms he 
will understand what he is charged with 
and detail the proceedings that follow. You 
should obtain information regarding the 
circumstances leading to the arrest and any 
personal background information he is 
able to supply. If you have not already 
done so, you should meet with the parents 
and make clear your ethical duty to advo- 
cate solely for the child. At this meeting, 
you should obtain release forms for medi- 
cal and school records. 

If the court denies release, ask it to refer 
the child to the nonsecure detention pro- 
gram. Your client will be interviewed by a 
nonsecure detention counselor and if ac- 
cepted to the program, he will be released 
on modified house arrest. This means he 
can leave his home only to attend school or 
go to work. 

It is important to know your judge. 
Some, unfortunately, use detention as 
shock treatment. They think that a night or 
two in youth hall is an effective deterrent. A 


THE FLORIDA BAR JOURNAL/OCTOBER 1985 41 


* 
| 
3 
Ke 


judge who subscribes to this philosophy 
will most likely release the child in a few 
days. Therefore, always put the matter 
back on the calendar. By the second motion 
for release, parents who had initially re- 
fused to take the child home may have 
softened. 

Some children are arrested or cited for a 
law violation, but rot taken into custody. If 
the child is not detained, his first court 
appearance is not until a petition for delin- 
quency has been filed, and he has been 
summoned to appear. §39.06; Rule 8.120. 
You should use this time lapse of no more 
than 45 days to attempt to prevent the filing 
of a petition.? When a child is charged, the 
complaint or arrest form is forwarded to an 
HRS intake counselor, who makes a non- 
binding recommendation to the office of 
the state attorney concerning future action. 
The HRS counselor can recommend a 
diversional or mediation program, com- 
munity service work, or any other treat- 
ment voluntarily accepted by the child and 
his parents or legal custodians. F.S. §39.04. 
In the alternative, the counselor can recom- 
mend that a petition for delinquency be 
filed. 

The counselor’s first contact with an 
undetained child is at an interview. The 
information gathered at this interview 
determines the counselor’s recommenda- 
tion. Your job here is to present enough 
information for a recommendation for 
pretrial diversion. You must be sensitive to 
your role as an advocate; the counselor will 
probably ask your client if he committed 
the offense. You and your client will have 
to decide whether he should invoke his 
constitutional rights. 

The state attorney has total discretion to 
decide whether to prosecute. See F.S. 
§39.04(e). Act accordingly. 


Commencement of Formal 
Proceedings 

If you fail in your efforts to effect pretrial 
diversion, the state attorney will file the 
formal charging document. 

A plea of denial to the petition for 
delinquency should be accompanied by 
demand for discovery and a request for 
time to file motions. Rules 8.070; 8.110; 
8.130(b). 


Prehearing Preparation 

There are four ways to transfer a child 
from juvenile jurisdiction to adult court: 
(1) by an indictment, F.S. §39.02(c)(1); (2) 
by the direct filing of an information if the 
child is age 16 or older, §39.04(4); (3) by 
written demand of the child and his parents 


or guardian, §39.02(5)(b); (4) by waiver, if 
the child is age 14 or older, §39.02(5), 
§39.04(3). The child is afforded a hearing 
only if the method of transfer is by motion 
for waiver. 

If the state attorney has exercised his 
statutory discretion to file petition for 
delinquency with a motion to transfer the 
child for prosecution as an adult, the next 
proceeding will be a waiver hearing. F.S. 
§39.09(2). Your function is to persuade the 
court to deny the motion for waiver. The 
hearing is an adversary proceeding, and the 
merit of the complaint is usually addressed 
first. F.S. §39.03(2)(c)(4). You should try 
to interview the victim and witnesses ahead 
of time. The judge then considers the other 


representing an accused child must make is 
whether to put the child on the stand. This 
is why you must know your client. Only 
through in-depth interviews is the attorney 
able to evaluate whether the child is com- 
petent to testify and whether the child can 
withstand crossexamination. 

Very often you will discover grounds for 
suppression of statements. Even though 
placing a child on the stand during a 
hearing to suppress will allow a counsel to 
evaluate a child’s demeanor and credibility, 
it also enables the court, as trier of fact, to 
do the same.3 

Once discovery is completed, you are in 
the position to decide whether to negotiate 
either a plan or admission to reduced 


We need better ways to introduce evidence. We feel that 


we must have a situation . 


. . Where the evidence that a 


child has given to a competent professional, for example, 
the therapist, must be able to be admitted. That child may 
not, and probably will not repeat that under the normal 
proceedings that take place in the criminal court situa- 


tion. 


—Mary Emmons, Service Provider, 
as quoted in Attorney General’s 
Task Force on Family Violence, 
Final Report (September, 1984) 


statutory factors. These factors include the 
child’s history in the juvenile justice system 
and his sophistication and maturity. The 
court is required to consider the child’s 
environment, his emotional attitude, pat- 
tern of living, and prospects for rehabilita- 
tion as a juvenile. F.S. §39.09(2). If you 
have done the requisite background investi- 
gation, you and your witnesses can, in most 
cases, convince the court that it is best for 
the child and the community to deny the 
motion to transfer. If the motion is granted, 
the child will be transferred for prosecution 
as an adult. If the motion is denied, the case 
will proceed to an adjudicatory hearing. 
See Fla.R.Juv.P. 8.150(b)(5)(ii). In either 
circumstance, the transcript should be 
ordered for possible impeachment use. 

If a petition for delinquency is filed 
without a motion to transfer, the next step 
is also an adjudicatory hearing. F.S. 
§39.09(1); Fla.R.Juv.P. 8.190. The child is 
given full discovery rights and may sub- 
poena witnesses for deposition. 

The most important decision an attorney 
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charges and an acceptable disposition. 
Remember, under the sentencing guide- 
lines, juvenile convictions can count. 
Weems v. State, __ So.2d __, 10 F.L.W. 
268 (Fla. 1985). The child must be informed 
and his wishes honored to the extent that is 
as reasonable for a competent attorney to 
do. If the child rejects any plea offer or 
proposed plan, proceed to trial. 


Adjudicatory Hearing 


The trial is bench. The standard is rea- 
sonable doubt. F.S. §39.09(1); In re Win- 
ship, 397 U.S. 358 (1970). It is hard to win; 
take an appeal. 

Certain issues frequently arise in juvenile 
court, and certain charges are brought that 
would not be prosecuted in adult court. 
The burden of proof is sometimes over- 
looked by judges who think the child needs 
help and would receive it in the system. 

The state often proceeds under the prin- 
cipal theory of aiding and abetting and may 
try to prove that the child intended to 
participate and did some overt act toward 


participation. The evidence is circumstan- 
tial and is frequently found insufficient on 
appeal. See, e.g., J.L.B. v. State, 396 So.2d 
761 (Fla. 3d DCA 1981); A. Y.G. v. State, 
414 So.2d 1158 (Fla. 3d DCA 1982); In re 
A.R. v. State, 460 So.2d 1024 (Fla. 4th 
DCA 1984); In re N. W. v. State, __ So.2d 
— 10 F.L.W. 1373 (Fla. Ist DCA 1985) 
(on motion for rehearing). 

Unfortunately, the charge of loitering or 
prowling is used as a “catchall.” Know the 
case law. State v. Ecker, 311 So.2d 104 
(Fla. 1975); B.A.A. v. State, 356 So.2d 304 
(Fla. 1978); In re O. W. v. State, 423 So.2d 
1029 (Fla. 4th DCA 1982); D.A. v. State, 
— So.2d —_, 10 F.L.W. 1446 (Fla. 3d 
DCA 1985). 

Some people do not like children. If a 
police officer charges your client with bat- 
tery on a police officer or resisting with 
violence, find out how many times the 
complaining officer has charged a child 
with these offenses. If a pattern emerges, 
use it in crossexamination to show bias or 
motive. 


Disposition 

If your client has been found guilty, the 
next stage is critical. A disposition hearing 
is like a sentencing proceeding. The HRS 
counselor prepares a predisposition report 
which must be considered by the court. 
F.S. §39.09(3). Use the background infor- 
mation, including school, medical, and 
employment records and family history, to 
develop a plan of least restrictive supervi- 
sion for your client. 

Community control is the least restric- 
tive sanction. It is equivalent to adult 
probation. Community-based sanctions 
may include restitution,‘ curfew, commu- 
nity service, placement in a nonresidential 
program, or other restraints on the child’s 
liberty. F.S. §39.03, §39.11; Fla.R.Juv.P. 
8.200 


If the court commits. the child to the 
Department of Health and Rehabilitative 
Services, the HRS counselor shall furnish 
the court, in order of preference, a list of 
not fewer than three options for programs 
in which the child may be placed. F.S. 
§39.09(3)(e). The programs may be non- 
residential or residential facilities. The 
court then ranks the options. The court’s 
recommendation is given primary consid- 
eration and shall be followed if space is 
available. Before the dispositional hearing, 
you should know what programs exist, 
which are favored by the judge, and 
whether immediate placement is possible. 

In lieu of a plea or adjudicatory hearing, 
a plan of proposed treatment, training, or 


conduct may be submitted. Fla.R.Juv.P. 
8.130. This is pretrial diversion which must 
be approved and formalized by the court.5 

Nonresidential placement requires that 
the child stay at a facility from early 
morning to late afternoon. The program 
will include accredited school courses, 
counseling, and behavior modification. 

Residential facilities can be a halfway 
house, training school, or any other thera- 
peutic institution. Residential facilities 
may be secure or nonsecure. 

The representation an accused child 
receives will affect the course of his adult 
life. In advocating for your client, remem- 
ber his special status. Only if you are 
familiar with the resources available in the 
system, can you act in the best interests of 
your client. 


' Hereinafter referred to as HRS counselor. 

2 These efforts should also be made on behalf 
of the detained child. 

3 At the hearing on your motion to suppress, 
you should present evidence of the child’s IQ, 
reading level, emotional maturity, and other 
characteristics that would negate a knowing and 
voluntary waiver of rights. 

‘If restitution is an issue, you should require 


proof of damages and ask if there is insurance 
coverage. Some complaining witnesses will 
assume that the parents will make restitution. 
They may inflate the amount of damages. A 
judge may think that it is his duty to make the: 
victim whole again. FLA. STAT. §39.11(1)(g). 

5This rule was revised recently. For a good 
discussion of changes in the Florida Rules of 
Juvenile Procedure, see “Revised Rules of Juve- 
nile Procedure; Delinquency Proceedings,” 
Criminal Law Section Newsletter, June 1985, 
Steven D. Levine, chief assistant public defen- 
der, juvenile division, Miami. 
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and her J.D. degree from the Univer- 
sity of Miami School of Law in 1979. 

Robin H. Greene is an assistant 
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Miami. She received her bachelor’s 
degree in education in 1970 from the 
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degree from the University of Miami 
School of Law in 1979. 
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Child vs. 


oes a child in this state have 

the right to recover damages 

for loss of parental care, com- 
fort, companionship and guidance from a 
third party who tortiously inflicts bodily 
injury on-the child’s parent? Yes — if the 
parent dies as a result of the injury. No — if 
the parent lives. 

Florida’s Wrongful Death Act allows 
children to seek redress for the tortious 
death of a parent and to recover damages 
for “lost parental companionship, instruc- 
tion and guidance” as well as for “mental 
pain and suffering.”! Nonetheless, the 
Florida Supreme Court, in the recent case 
of Zorzos v. Rosen, _— So.2d ——, 10 
F.L.W. 190 (Fla. 1985), has declined to 
recognize a cause of action for loss of 
“parental consortium,” as it is called, result- 
ing from tortiously inflicted injury to the 
child’s parent. 

It is certainly anomalous to allow recovery 
for loss of parental comfort and guidance 
where the loss results from the parent’s 
death, but to deny such recovery where the 
parent is left comatose or severely brain 
damaged. Additionally, where the child 
himself is already mentally or physically 
handicapped, an incapacitating injury to 
the parent may well result in the child being 
institutionalized or left in the care of a 


Tortfeas or 


stranger, rather than being cared for by his 
parent at home. In such situations the loss 
to the child of his parent’s care, comfort 
and companionship is as devastating as if 
the parent had died. 

The Supreme Court’s failure to recog- 
nize a cause of action for loss of parental 
consortium in injury cases is surprising, in 
view of the fact that the court, in 1971, 
changed the common law and recognized a 
wife’s right to recover damages for loss of 
her husband’s consortium resulting from 
tortiously inflicted injury to the husband.? 
The court again changed the common law 
in 1973 to allow both parents, rather than 
just the father, to maintain an action for 
loss of a child’s companionship, society 
and services resulting from injury to the 
child.3 Certainly a child who must look to 
his parents for care, security, nurture and 
guidance has a right to be free from tortious 
conduct harming his parents, just as a 
parent has the right to be free from tortious 
conduct harming his or her spouse or child. 
Moreover, an adult is more capable of 
adjusting to the loss of a family member’s 
care and companionship by developing 
new relationships in the hope of replacing 
some of the emotional support of which he 
has been deprived, whereas a child is 
relatively powerless to do so. It is incred- 


ibly inconsistent for the court to change 
the common law to create causes of action 
for a wife’s loss of her husband's consor- 
tium and for a mother’s loss of consortium 
of her child, but to decline to change the 
common law to recognize a child’s right to 
seek redress for loss of parental consortium 
in injury cases. 

Some of the arguments frequently made 
in opposition to allowing a claim for loss of 
parental consortium are that the nature of 
the damages are speculative, and that the 
claim will result in double recovery and a 
multiplicity of litigation. However, the 
claim for loss of the care, comfort, com- 
panionship and guidance of a parent is no 
more speculative than the claim of a mother 
for loss of the companionship, society and 
services of her child, which Florida allows. 
Furthermore, children in Florida presently 
have the right to recover damages for loss 
of parental consortium in death cases. How 
can the damages be more speculative in 
injury cases than in death cases? 

Regarding the concern of double recov- 
ery and multiple lawsuits, the chances of 
this occurring with regard to claims for loss 
of parental consortium are no greater than 
with claims for loss of consortium of a 
spouse or a child. In fact, Florida law 
requires that all derivative claims for loss of 
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consortium in automobile accident cases 
be brought in the same suit as that of the 
injured party.‘ Additionally, the use of a 
special interrogatory verdict specifying the 
amount of damages being awarded to each 
claimant gives the jury the opportunity to 
compensate the injured party and the 
family members making derivative claims 
for only those damages which the jury feels 
each claimant is entitled to recover. 
Opponents also argue that the courts 
should not create a cause of action for loss 
of parental consortium because (1) there is 
a lack of precedent for same in other 
jurisdictions and (2) formulation of a 
child’s right of action should be the product 
of the legislative process rather than judi- 
cial pronouncement. With regard to the 
former argument, it is true that there is a 
lack of precedent in other jurisdictions for 
creating an action for loss of parental 
consortium in injury cases. The issue has 
only been presented to the courts of 22 
states,5 the District of Columbia, and afew 
federal courts sitting in states where the 
question has not previously been raised.® 


Only five of these jurisdictions, Iowa, 
Massachusetts, Michigan, Washington 
and Wisconsin, have opted for allowing 
recovery.’? While the judicial decisions 
recognizing a cause of action for loss of 
parental consortium in injury cases are few, 
they are recent, all having been decided in 
this decade. Perhaps they represent a grow- 
ing trend in this country toward establish- 
ing rights of children which have long been 
ignored. 

With regard to the latter argument, the 
Florida Supreme Court recognized its 
authority to create a cause of action for loss 
of parental consortium in Zorzos, but 
declined to do so, stating that it would be 
wise to leave this decision to the legislative 
branch. The ball is now in the legislature’s 
court, and it is time for the legislature to 
act. 


'Fia. STAT. §768.21(3). 

2Gates v. Foley, 247 So.2d 40 (Fla. 1971). 

3Yordon v. Savage, 279 So.2d 844 (Fla. 
1973). 

4FLA. STAT. §627.7403. 

5 Arizona, California, Connecticut, Florida, 


Georgia, Hawaii, Illinois, lowa, Kansas, Loui- 
siana, Massachusetts, Michigan, Minnesota, 
Missouri, Nevada, New Jersey, New York, 
North Dakota, Ohio, Oregon, Washington, 
Wisconsin. 

6 Federal courts sitting in Alaska, Nebraska 
and South Carolina. 

7Ueland v. Reynolds Metal Co., 103 Wash. 
2d 131, 691 P.2d 190 (1984); Theama by Bichler 
v. City of Kenosha, 117 Wis. 2d 508, 344 N.W.2d 
513 (1984); Berger v. Weber, 411 Mich. 1, 303 
N.E.2d 424 (1981); Ferriter v. Daniel 
O’Connell’s Sons, Inc., 381 Mass. 507, 413 
N.W.2d 690 (1980); Weitl v. Moes, 311 N.W.2d 
259 (Iowa 1981), overruled Audubon-Exira 
Ready Mix, Inc. v. Illinois Central Gulf R.R. 
Co., 335 N.W.2d 148 (Iowa 1983). (Audubon did 
not disturb the reasoning of Weit/ but, rather, 
held that a cause of action would lie, as a 
derivative claim, pursuant to an existing lowa 
statute, obviating the need for the courts to 
create an independent cause of action.) 


Marcia E. Levine practices law in 
Fort Lauderdale, in the firm of Fazio, 
Dawson & DiSalvo. She received her 
J.D. from the University of Miami in 
1980 and is a member of the Academy 
of Florida Trial Lawyers. 
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Sources: Child Abuse Registry and Governor's Constituency for Children 
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Child 


by Elaine N. Duggar 


iolence against infants and chil- 

dren is at least as old as 

recorded history. Infanticide 
was an accepted practice for dealing with 
unwanted children in ancient cultures, and 
ritual sacrifice was common (though some- 
times unsuccessful, as with Moses and 
Isaac) during Biblical times. The Christian 
church began criticizing infanticide in the 
fourth century; child murder was thus 
abolished, yet physical abuse continued. 
Discipline-enamored Puritans established 
the death penalty for disobedient young- 
sters, while Calvinist doctrine dictated regu- 
lar whippings to rid children of innate 
depravity. Fortunately, the 18th century 
brought enlightenment and some relief, 
and corporal punishment, flogging, and 
other forms of assault and battery were no 
longer considered necessary to ensure salva- 
tion. Child abuse eventually lost its public 
advocates, but unfortunately not its private 
practitioners. ! 

With the onset of improved economic 
conditions children became better cared 
for. Compared with earlier times, child- 
hood cruelties continued well beyond the 
walls of English orphanages. America had 
and continues to have its share of abusive 
parents and over-eager disciplinarians. Esti- 
mates for 1981 indicate 100,000 to 200,000 
cases of serious physical abuse occur each 
year.2 Whatever other reforms have taken 
place American children continue to be 
beaten, battered, and abused. 

In the early 1960’s, a movement for 
children’s rights emerged from the general 
civil rights movement. In 1962, Drs. 
Kempe, Silverman, Steele, Droegemuller 
and Silver published the landmark article 
diagnosing the “battered child syndrome,” 
and soon thereafter state legislatures began 
enacting child abuse legislation and report- 


ing laws.4 

The primary purpose of these laws was 
to identify children whu were abused, to 
protect them from further abuse, and to 
provide them and their families with help. 
By 1968, every state in the United States 
had enacted such legislation. 

In Florida, the applicable statute was 
amended in 1984. As it now stands, F.S. 
415.504 requires certain named individuals 
to report suspected abuse or neglect. The 
current law mandates reports from any 
person, including, but not limited to, any: 
(a) physician, osteopath, medical exam- 
iner, chiropractor, nurse, or hospital 
personnel engaged in the admission, exami- 
nation, care or treatment of persons; (b) 
health or mental health professional other 
than one listed in paragraph (a); (c) practi- 
tioner who relies solely on spiritual means 
for healing; (d) school teacher or other 
school official or personnel; (e) social 
worker, day care center worker, or other 
professional child care, foster care, residen- 
tial, or institutional worker; or (f) law 
enforcement officer.5 In addition, F.S. 
415.513 provides penalties for those re- 
porters who fail to report.® 

Although the original intention of most 
reporting statutes was to require only doc- 
tors to file reports, Florida law, like the 
laws of many other states, no longer limits 
the requirement to physicians. As the law 
now stands, the reporters need not assess 
the possibility of abuse, they need only 
suspect it. Every person who files a sus- 
pected abuse report is immune from civil 
and criminal liability, so long as the report 
is made in good faith.” On the other hand, 
the penalty for failure to report is a misde- 
meanor of the second degree. 

Despite the safeguards and penalties 
designed to induce widespread compliance 


with the law, writers and researchers sug- 
gest that only a small fraction of abused 
children come to the attention of those able 
to help. Professionals required to report 
often refuse or neglect to do so. Statistics 
now show that one child dies every four 
hours from abuse.® Criminal sanctions are 
not of sufficient frequency to alter this 
unfortunate fact. 

Gordon David Fisher, in his article 
“Interdisciplinary Management of Child 
Abuse and Neglect,” states that physicians 
in private practice are the chief obstacle to 
effective reporting of child abuse.® Fisher 
lists several reasons for this noncompli- 
ance: doctors may not carefully inquire 
into the medical history of the injured 
children; they may mistakenly fear civil 
liability if the report of suspected abuse 
proves otherwise; they may, also mistaken- 
ly, believe that the physician-patient privi- 
lege bars disclosure of all confidential 
contacts; they may fear that they will gain a 
reputation of creating problems for their 
patients; they may also deem reporting to 
child welfare agencies futile because the 
agencies are overloaded with work, under- 
staffed, and generally ineffective in treating 
and managing abuse and neglect cases; or 
they may simply not want to become 
involved with the legal system. 

As a possible solution to this problem, 
some suggest the imposition of civil liabil- 
ity upon people who are required by statute 
to make the report. In addition to criminal 
liability, this added civil liability has the 
advantage of becoming a financial deter- 
rent to noncompliance with the statute 
while also helping to pay for the injuries 
sustained to the child.!° 

The leading legal precedent for the 
imposition of civil liability for failure to 
report suspected abuse is the 1976 Cali- 
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fornia Supreme Court case of Landeros v. 
Flood, 17 Cal. 3d 399, 551 P.2d 389, 131 
Cal. Rptr. 69 (1976). In Landeros the 
defendant doctor released an 1 1-month old 
girl to her parents after an examination 
which revealed signs of brutality, evidenced 
by unexplained fractures, bruises, and lace- 
rations. Two and one-half months later the 
child was taken to another hospital for 
treatment, where battered child syndrome 
was immediately diagnosed. Her injuries 
this second time included a severely dam- 
aged right eye, bites on the face, and second 
and third degree burns on her left hand. 
The parents were eventually convicted of 
criminal child abuse, and foster parents 
brought a civil action on behalf of the child 
against the initial doctor and hospital, 
alleging that the child had suffered perma- 
nent injuries and great mental stress, includ- 
ing probable loss of use or amputation of 
her left hand. The defendant and the hos- 
pital were held to be liable, if the case were 
proved at trial, to pay damages for injuries 
inflicted on the girl by her parents. The 
court ruled that in order for the plaintiffs to 
sustain their case, they would need to prove 
that the defendant doctor actually ob- 
served the characteristic injuries making up 
a battered child syndrome and actually 
formed the medical opinion that the inju- 
ries were intentionally inflicted. In other 
words, the failure to report under the 
California child battering act would have 
to be intentional, a “cover-up” of the child 
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abuse that the doctor had actually dis- 
covered.!! 

No Landeros case has yet been filed in 
Florida, but this lack of litigation does not 
mean that reporting laws have been effec- 
tive. Surely, children in Florida continue to 
suffer repeated abuse when initial incidents 
go unreported, as reformers continue to 
search for an effective remedy. 

The Landeros decision created a great 
deal of controversy and concern, and not 
all authorities agree with the outcome. 
Some feel it places an unfair burden upon 
physicians and adds greatly to a confused 
state of malpractice law. William Curran, 
in his article published in the New England 
Journal of Medicine, criticizes the court’s 
opinion for its “loose ends” and “unclear 
findings.”!2 According to Curran, the court 
should have limited future cases to the 
particular circumstances of Landeros — 
perhaps by allowing recoveries against 
physicians only after criminal convictions 
of the person who actually abused the 
child. 

Other people believe one of the most 
frightening aspects of Landeros is that the 
Court allows civil liability without clarify- 
ing the responsibilities of those blamed. 
The problem is knowing when and where 
to draw the line — who is responsible, and 
who is not? Must doctors report every case 
which bears possible indications of abuse? 
Consider the multitude of “innocent” inju- 
ries characteristic of most childhoods. 
Carried to an extreme, mandated reporting 
could well result in a community of over- 
anxious, report-happy physicians report- 
ing almost every injured child in order to 
avoid any possible civil liability. Consider 
also, the massive investigative bureaucracy 
that would have to be in place and financed 
to make the required studies of these 
extensive reports. Further, do the courts 
really want every case of abuse to result in 
foster care placement of the child? 

The record of improvement in the emo- 
tional development of children under such 
circumstances is far from encouraging. Yet 
another concern is the range of persons 
potentially liable. Physicians are not the 
only reporters named in F.S. 415.504. Will 
the court expand civil liabilities to include 
school teachers, clergy, and next-door 
neighbors? Traditional tort law has always 
been reluctant to impose affirmative duties 
upon the general public; does child abuse 
warrant exception?!3 

Some authorities believe that the most 
effective method of encouraging reporting 
by professionals is the development of an 
interdisciplinary team approach.'4 On pre- 


sentation of certain injuries, histories, or 
inconsistencies, a team of physicians, psy- 
chologists, psychiatrists, nurses, social 
workers, lawyers, police, clergy, and tea- 
chers explore the situation to determine the 
possibility of abuse and plan for manage- 
ment of the case. While individually their 
information may be too speculative, to- 
gether they can compile sufficient facts to 
warrant a report. 

There are other alternatives as well. Law 
enforcement officials in Florida are cur- 
rently initiating a program whereby police 
officers are assigned to cases of suspected, 
but not yet serious, child abuse. Under this 
approach, the officers visit the child fre- 
quently to monitor his condition, yet the 
family remains intact, albeit under legal 
supervision. 

When one sees a child beaten, battered, 
and abused, the natural reaction is a desire 
for justice. The law must refrain, however, 
from imposing undue punishment on the 
wrong people for the wrong reasons. Re- 
formers who strongly advocate civil liabil- 
ity should first consider the unpleasant side 
effects such litigation can create. Hefty 
financial losses may be motivational and 
indeed justified in certain situations, but 
ultimately suits such as Landeros may do 
more harm than good. BJ 
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Child vs. Parent 


by David M. Verizzo 


he doctrine of parental immu- 

nity,! which prohibits unemanci- 

pated? minors from maintaining 
actions in tort against a parent, was modi- 
fied by the Florida Supreme Court in 1982 
in Ard v. Ard, 414 So.2d 1066 (Fla. 1982). 
- Prior to the district court’s opinion in that 
case, no tort action by an unemancipated 
minor child claiming negligence of the 
parent was permitted in Florida. 

Even before Florida courts addressed 
parental immunity, legal scholars began 
suggesting that parental immunity be abo- 
lished completely, or at least be retained 
only for acts reasonably done in discharg- 
ing a parental duty.* The Florida Supreme 
Court, however, has permitted only slight 
abrogation of parental immunity, leaving 
minors a decidedly “less equal group.” 

In American law, the doctrine of pa- 
rental immunity sprang to life in 1901 in 
Hewelette v. George, 9 So. 885 (Miss. 
1901), a Mississippi Supreme Court case in 
which an unemancipated child sought to 
bring an action against his parents for the 
tort of false imprisonment. Notwithstand- 
ing that the then judicial authorities be- 
lieved that a minor child would have a 
cause of action against a parent for unrea- 
sonable chastisement,‘ the Hewelette court 
declined to recognize the child’s suit. 
Shortly thereafter, McKelvey v. McKelvey, 
77 S.W. 664 (Tenn. 1903), a civil suit for 


cruel and inhuman treatment, was decided 
in Tennessee, holding that such an action 
could not be maintained by a child against 
its parent. In 1905, opining that “at com- 
mon law it is well established that a minor 
child cannot sue a parent for a tort,” the 
Supreme Court of Washington, in Roller v. 
Roller, 79 P. 788 (Wash. 1905), refused to 
allow a suit to be maintained by a daughter 
against her father for rape. These cases, 
often called “the great trilogy,”” were based 
upon the public policy consideration of 
preserving the integrity of the family unit.® 

It is interesting to note that the Hewelette 
court cited no authority for its decision.9 


And although it has been said that there are 


no cases on record in which a child actually 
sued his parents in English common law, at 
least one case permitted recovery by achild 
for an intentional tort committed by its 
mother. Ash v. Ash, Comb. 357, 90 Eng. 
526 (1696), in which a daughter sued her 
mother for torturing her. Notwithstanding 
this early precedent, American courts, 
beginning with Hewelette, adopted a gen- 
eral rule refusing to allow actions between 
a parent and an unemancipated minor 
child for personal torts, whether inten- 
tional or negligent in character. !9 

Florida appellate courts first considered 
and adopted parental immunity a scant 24 
years ago in Meehan v. Meehan, 133 So.2d 
776 (Fla. 2d DCA 1961). The Florida 


Supreme Court, in dicta, initially articu- 
lated parental immunity in Orefice v. 
Albert, 237 So.2d 142 (Fla. 1970), recog- 
nizing the state’s established policy of pro- 
hibiting tort suits among family members 
in order to preserve family harmony and 
resources. For years following Orefice, 
every district court of appeal affirmed 
parental immunity.'! 

Then, in 1981, the First District Court of 
Appeal of Florida gave full recognition to 
the rights of children in Ard v. Ard, 395 
So.2d 586 (Fla. Ist DCA 1981).!2 The 
victory was soon tempered by the Florida 
Supreme Court, however, when it reviewed 
the district court decision upon the certi- 
fied question of “whether an unemanci- 
pated minor child may maintain a negli- 
gence action against his parent.” 

The Florida Supreme Court limited, to 
the extent of available liability insurance 
coverage, the right of unemancipated 
minor children to sue a parent. 

Contrary to the general rule that immu- 
nity in tort should be the exception and 
liability the rule, the Supreme Court reaf- 
firmed its adherence to parental/family 
immunity doctrine. Further, while carving 
out the exception, the court stated that if 
the insurance policy contains an exclusion 
clause for household or family members, 
then parental immunity is not waived and 
the child cannot sue the parent. Although 
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the issue of such a clause was apparently 
not before the court, the court, by verbaliz- 
ing this potential defense, invites insurance 
companies to take away from the child 
what little the court has given it. Accord- 
ingly, what the Florida Supreme Court has 
given Florida’s unemancipated minor chil- 
dren is of questionable long term value, as 
insurance companies, by being permitted 
to choose whether to make available full 
family coverage at reasonable rates or to 
exclude family or household members, 
have been, as a practical matter, left with 
the ultimate control over our public policy 
as it relates to the rights of unemancipated 
minor children to recover for torts com- 
mitted by their parent(s). 

Would the abrogation of the parent/ 

child immunity doctrine be a more just 
solution? The First District believed so in 
its opinion in Ard. That court, quoting 
extensively from the Kansas Supreme 
Court case of Nocktonick v. Nocktonick, 
227 Kan. 758, 611 P.2d 135 (Kan. 1980), 
concluded that the Kansas court’s opinion 
adequately stated its view: 
The reasons put forward for a general tort 
immunity still carry weight and some courts 
conclude that there should be a remaining 
immunity for certain types of activities. The 
analysis here, however, seems more appropriate 
than the granting of a categorical immunity for 
these types of activities, regardless of the negli- 
gence or the willfulness of the conduct. 


We believe that the authorities which favor 
abrogation of the parental immunity doctrine 
state the prior approach in light of modern 
conditions and conceptions of public policy. We 
see no good reason why children should not 
enjoy the same rights to protection and to legal 
redress for wrongs done them as others enjoy. 
Id., at 589. 

In so deciding, the First District recog- 
nized four important factors. First, it recog- 
nized that the Florida Supreme Court, in 
Hargrove v. Town of Cocoa Beach, 96 
So.2d 130 (Fla. 1957), had noted “our 
constitutional guarantee that the courts 
shall always be open to redress wrongs and 

. - our sense of justice that there shall be a 
remedy for every wrong committed”; and 
held, “the courts should be alive to the 
demands of justice. We can see no necessity 
for insisting on legislative action in a 
matter which the courts themselves origi- 
nated.” 

Second, the court recognized that: 

[Ijn 1977 the American Law Institute adopted 
§895 G of the Restatement (Second) of Torts 
(1979), which rejected the immunity for liability 
in tort between parent and child. In lieu thereof, 
it recognized privileges arising out of the parent- 
child relationship. It states as follows: 

§895 G. Parent and Child 


(1) A parent or child is not immune from tort 
liability to the other solely by reason of that 
relationship. 

(2) Repudiation of general tort iemnaies does 
not establish liability for an act or omission that, 
because of the parent-child relationship, is other- 
wise privileged or not tortuous. 

[T]he comment to §895 G, Restatement . . . 
states in part as follows: 

Parental discretion is involved, and to say that 
the standard of a reasonable prudent parent is 
applied should be to recognize the existence of 
that discretion and thus to require that the 
conduct be palpably unreasonable in order to 
impose liability. 

Id., at 590. 


concerned by an intrusion that might adversely 
affect the family relationship. Litigation be- 
tween family members would be such an intru- 
sion. 

Td., at 1067. 

Other significant public policy factors 
militating against the abrogation of the 
parent/child immunity doctrine include: 
[T]he preservation of domestic harmony and 
tranquility; depletion of the family assets in 
favor of the claimant at the expense of the other 
family members; danger of fraud and collusion 


between the parent and child when insurance is 
involved; interference with parental care, disci- 


The majority of the people who abuse children are 
known to the children and have abused or misused their 
position of control and responsibility and molested the 

child from that particular position. Most often this is 
the father, the next-door neighbor, the minister, the 
Boy Scout leader, those people who find themselves 
and actually put themselves in positions of being 
involved with children so that they can manipulate 
them. 


—Maureen Saylor, Mental Health Therapist, 


as quoted in Attorney General’s 
Task Force on Family Violence, 
Final Report (September, 1984) 
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Third, the court recognized that “[T]he 
primary disruption to harmonious family 
relationships is not the lawsuit brought for 
damages after injury but the injury itself” 
and stated that “[W]e believe that the 
argument that parental immunity is neces- 
sary to preserve the tranquility and har- 
mony of domestic life misconceives the 
facts of domestic life.” 

Fourth, the court noted fewer than 20 
states which have abolished parental immu- 
nity in all cases or in automobile accident 
cases. 

The Supreme Court’s opinion in Ard v. 
Ard, on the other hand, reviewed the public 
policy considerations for maintaining the 
parent/child immunity doctrine, noting 
that: 

[T]his court has recognized the duty of parents 
to nurture, support, educate, and protect minor 
children, and a child has a right to enforce the 
discharge of this duty . . . . To reduce the 
available assets of the family through a straight 
suit is to reduce the amount available for sup- 
port, education, and protection of the family as a 
whole. 

Protecting the family unit is a significant public 
policy behind parental immunity. We are greatly 


pline, and control; and the possibility of inheri- 
tance by the parent of the amount recovered by 


Thus, the question is whether the abroga- 
tion of the parent/child immunity doctrine 
would open a “Pandora’s Box” of horrors 
or whether such abrogation would merely 
grant to unemancipated minor children the 
same rights and protections enjoyed by 
others. It is suggested that this question has 
already been answered. In Gibson v. 
Gibson, 3 Cal. 3d 914, 92 Cal. Rptr. 288, 
479 P.2d 648 (1971), the court did away 


- with parental immunity, adopting instead 


the reasonably prudent parent standard. 
Even though this standard has now existed 
in California for nearly a decade and half 
and despite the warnings of the prophets of 
doom who suggest that abrogation of 
parental immunity will lead to the destruc- 
tion of the family unit, families continue to 
be made, to exist, and to thrive in Cali- 
fornia.'3 

With this proof in hand, the views of 
those who fear the abrogation of parental 
immunity prove unjustified. There exists 


q 
i 


no valid reason not to abrogate parental 
immunity and adopt the reasonable parent 
standard in its place.!4 Only then will our 
children be afforded full constitutional 
protection for torts committed upon them 
by a parent. As Professor Berman so 
simply, yet so eloquently stated, “The cries 
of justice must be heard and remedy pro- 
vided for what, in reality, is our most 
precious resource, our children.”!5 BJ 


'Parent/child immunity (that is, parental 
immunity and child immunity) and interspousal 
immunity together comprise the doctrine of 
intrafamily immunity. 

2 An emancipated minor is able to maintain a 
claim against the parent for an intentional or 
negligent tort; parental immunity is not a bar to 


such a claim. Hewelette v. George, 9 So. 885 - 


’ (Miss. 1891); accord. Fiori v. McFadden, 405 
So.2d 737 (Fla. Sth D.C.A. 1981). 

3 An action for an intentional tort, at least one 
done willfully and wantonly, apparently could 
be maintained, however. Henderson v. Hender- 
son, 14 Fla. Supp. 181 (Escambia Co. Ct. of 
Record 1958), citing Dunlap v. Dunlap, 150 A. 
905 (N.H. 1930) as the leading case. See also 
§318, 25 FLA. Jur. 2d 382, citing Henderson. 

4 Domestic Relations — Right of Unemanci- 
pated Minor to Sue Parent for Personal Tort, 6 
MIAMI L.Q. 617 (1952). See also, e.g., The “Rea- 
sonable Parent” Standard: An Alternative to 


Parent-Child Tort Immunity, 47 Univ. Coto. L. 
REv. 795 (1976); Time to Abolish Parent-Child 
Tort Immunity: A Call to Repudiate Missis- 
sippi’s Gift to the American Family, 4 Nova 
Law J. 25 (1980); Torts- Parental Immunity: A 
Time for Change, 35 FLA.L.REV. 181 (1983). It is 
suggested that complete abrogation of immunity 
and the reasonable parent standard are compat- 
ible standards, if not identical. 

5GEORGE ORWELL, ANIMAL FARM (1954) 
wherein it was recognized that all animals are 
equal, but some are more equal than others. 

6 Intrafamilial Tort Immunity, 4 FLA. St. L. 
REV. 641, citing McCurdy, Torts Between Per- 
sons in Domestic Relations, 43 HARV. L. REV. 
1030, 1060 (1930). 

7Torts — Parental Immunity - — The First 
District Declines to Adopt the Doctrine of 
Parental Immunity, 10 FLA. St. L. REv. 185, 188 
(1982). 

8 Id. 

9 Indeed, there was no supporting authority; 
any existing authority was apparently contra. 
See note 9, supra, and accompanying text, and 
note 16, infra. 

10 See, e.g., W. PROSSER, LAW OF Torts, §122, 
865 (4th Ed. 1971). 

. '' See, Torts — Parental Immunity: A Time 
For Change, 35 FLA. ST. L. REV. 181 (1983). 

!2]t seems noteworthy that Henderson, see 
note 4, supra., and Ard, see note 22, supra, both 
of which fully recognized children’s rights, arose 
within the First District of Florida. 

13California is not alone in abrogating pa- 
rental immunity. See cases cited at 395 So.2d 


589, 590 for other jurisdictions. 

'4Adoption of §895 G of the Restatement 
(Second) of Torts would accomplish this. 

'S Time to Abolish Parent-Child Immunity: A 
Call to Repudiate Mississippi’s Gift to the 
American Family, 4 NOVA L. J. 25, 61 (1980). 
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IV. The Child and the Family 


Your 
Kids, 


he nuclear family (made up of a 

married couple and their de- 

pendent children) has been the 
preferred social unit in our society. In spite of 
that preferential status, one cannot ignore the 
realities of stepfamilies. As of 1977, it was 
estimated that 25 percent of the children in 
America were either living with or were about 
to be living in a stepfamily. This is a family 
made up of two or more previously existing 
families. 

The quality of each stepfamily and the 
relationship that arises from that family will 
vary. If the quality in the stepfamily is high 
and/or the bonds which have been created are 
strong, the question is what should happen to 
the relationship between the stepparent and 
stepchild after a divorce or death of the natural 
parent. Are we interested in striking an equit- 
able balance between the natural parent’s right 
to enjoy the custody, fellowship and com- 
panionship of his offspring and the interest of 
the child by maintaining a continuing and 
stable relationship with one who has assumed 
the duties and obligations of a parent to the 
child, and in fact has become a psychological 
parent? Are we looking for a higher quality of 
care than “the old lady who lived in a shoe”? 
And how about the stepsisters and stepbrothers 
who have shared a household for years — are 
they never to see each other again? 

Psychological research recognizes the con- 

cept of the “psychological parent” of the child. 
It has been defined as: 
One who, on a day-to-day basis, through interaction, 
companionship, interplay, and mutuality, fulfills the 
children’s psychological need for an adult. This adult 
becomes an essential focus of the child’s life, for he is 
not only the source of the fulfillment of the child’s 
physical needs, but also the source of his emotional 
and psychological needs. . . .2 


Our Kids 


by Stephen W. Sessums and Miriam E. Mason 


There was an old woman who lived in a shoe, 

She had so many children she didn’t know what to do. 
She gave them some broth without any bread, 

She whipped them all soundly and put them to bed. 


“Further, it is believed (and sounds logical) 
that stable, continuous and caring relationships 
with a parent are necessary for normal character 
and identity development.” 

Visitation 

In 1924, the Florida Supreme Court found 
that an award of visitation to a nonparent who 
had custody of the child during the greater part 
of his/her life was not warranted by the 
evidence and the applicable law, and could 
not legally be enforced against the wishes 
of the child’s mother.‘ We are given no 
specific facts about the relationship of the 
child and the nonparent. Neither the con- 


cept of a psychological parent nor the best 


interest of the child was discussed. 

Both the Second and Third District Courts 

of Appeal have cited that decision with ap- 
proval as late as 1984.5 The Fourth District has 
ruled otherwise, attempting to distinguish the 
particular case on its facts. In that case the child 
had been raised by the stepmother for ap- 
proximately eight years beginning when the 
child was three and one-half years old. The 
court found that the stepmother was the child’s 
“psychological mother.” The court cited Indi- 
ana and Kentucky decisions which awarded 
visitation privileges to a nonparent where the 
evidence demonstrated it was in the best 
interest of the child and held: 
It seems to us that if an adequate record can be made 
demonstrating that it is in the child’s best interest that 
such visitation be authorized, the trial judge’s dis- 
cretion in this matter is sufficiently broad to allow 
him to authorize visitation with a non-parent. 
Certainly this type of visitation, contrary to the 
wishes of the custodial parent, should be awarded 
with great circumspection. But if the welfare of the 
child is promoted by such visitation and there is no 
other substantial interest adversely affected, the trial 
judge should be allowed that latitude.‘ 


In the only reported case in Florida wherein 
there was a request to allow half-children to 
visit with each other, the request was denied, 
even though all three children had at one point 
lived together. There was no discussion of the 
best interest of the children. Instead the court 
stated, “The law is well settled that {aJn order 
granting visitation rights to a nonparent of a 
child whose custody has been awarded to a fit 
parent . . . is unjustified and unenforceable.’” 

The Alaska Supreme Court found that the 
concept of “psychological parentage” has a 
legal basis in the common law doctrine of “in 
loco parentis”°—one who has assumed the 
status and obligations of a parent without 
formal adoption. They found that five other 
jurisdictions had ruled on stepparent visitation 
had allowed it, specifically Utah, Kentucky,'° 
Pennsylvania,'! Indiana,'? and Oklahoma.'? 

Alaska noted that California was the only 
jurisdiction which had not allowed stepparent 
visitation. The dissenting opinion stated that if 
the stepparent had asserted in the dissolution 
action that there were children of the marriage 
because he stood “in loco parentis,” the court 
may have had jurisdiction over the subject 
matter.!4 

“The Alaska court found that a trial court 
must make the determination of whether the 
stepparent actually stands “in loco parentis” to 
the child, and then determine whether it is in 
the child’s best interest to grant the right of 
We do not intend to open the door to a myriad of 
unrelated third persons who happen to feel affection 
for achild. Nor do we intend to diminish the rights of 
the natural parent concerning his or her minor 
children. Our decision is explicitly limited to the type 
of factual situation before us, where the party seeking 
visitation is claiming he has acted in a parental 
capacity. 
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Custody 

The United States Supreme Court feels, 
“This Court’s decisions have by now made 
plain beyond the need for multiple citation that 
a parent's desire for and right to ‘the com- 
panionship, care, custody and management of 
his or her children’ is an important interest that 


ultimate test in a custody award should be the 
best interests and welfare of the child as 
contemplated by F.S. 61.13(3) (1979). The trial 
court found that the natural father was a fit and 
proper parent. The natural mother died as a 
result of complications from the birth of the 
child, and within months the natural father 
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Family ties of any sort—but particularly the bond of 
parent to their children—demand emotional, financial, 
and temporal sacrifice and a considerable degree of 
personal risk and self-denial. 

—Dr. Allan C. Carlson, Rockford Institute, 
as quoted in Attorney General’s 
Task Force on Family Violence, 
Final Report (September, 1984) 
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‘undeniably warrants deference and, absent a 
powerful countervailing interest, protection.’”!® 

In 1984 the Florida Supreme Court restated 
these general principles in establishing the 
custodial parent. When the dispute is between 
two parents and both are fit to have custody, 
the test involves only a determination of the 
best interest of the child. When the dispute is 
between a natural parent and a third party 
custody should be denied to the natural parent 
only when such an award will be detrimental to 
the welfare of the child. The court based this on 
the rule which they felt was older than the 
common law itself — the natural parent's right 
to enjoy the custody, fellowship and com- 


panionship of his offspring.” (The litigants . 


were the natural father of a child born out of 
wedlock and the maternal grandmother. The 
trial court found that the grandmother, in 
conjunction with the deceased natural mother, 
had resided in the grandmother's home for its 
entire life. The father, who had had some 
contact with the child, was given custody.) 

Prior to the Supreme Court's ruling in 1984, 
there was a split of authority among the district 
courts and within the districts.'"* The courts 
struggled with the best interest of the child 
versus the interest of the natural parent. The 
Second District found that the wife (the 
surviving spouse of the natural father of the 
child) who had reared the child from the time 
she was 14 months old and functioned as her 
mother until the child was 12 years old, had the 
right to a hearing in which the primary 
consideration would be the best interest and 
ultimate welfare of the child (which was 
paramount over the rights of the other parties 
to the proceeding).'9 

In 1981, the Fifth District found that the 


married the stepmother. The stepmother cared 
for the child until the parties’ divorce when the 
child was 13 years old. The court found that the 
stepmother was the psychological parent, and 
based upon the facts before the court, the 
appellate court found that the trial court’s 
finding that the father was a fit and proper 
parent was very charitable. The appellate court 
looked specifically to the needs of the child and 
stated “everybody needs to be loved and not 
rejected and this case demonstrates that in a 
given case a child can be better loved and cared 
for by a ‘stranger’ than by its own fit natural 
parent.” The district court affirmed the award 
of custody to the stepmother. 

As a society and as lawyers we must be 
interested in our children and the quality of the 
adults they become. Obviously, the “old lady in 
the shoe” could not cope with the job with 
which she was faced even though all those 
children were probably her natural children. 
We should look for the highest quality re- 
lationships. In our attempt to reach the ideal of 
simplifying litigation, we must not throw out 
the baby with the bath water. If we accept the 
concept of the psychological parent and the 
critical role that it plays in a child’s develop- 
ment, we cannot leave that psychological 
parent out of the court’s determination of the 
best interest of the child, nor should we forget 
the relationships developed among stepsiblings. 
We must continue to give priority to the 
natural parent’s rights, but at the same time 
weigh the best interest of the child. BJ 
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Stephen W. Sessums and Miriam E. 
Mason, Tampa, are both board-certified 
marital and family law lawyers. Sessums 
received his J.D. from the University of 
Florida. He is president of the Florida 
Chapter of the American Academy of 
Matrimonial Lawyers. He is a member of 
the Supreme Court Commission on 
Matrimonial Law and past chairman of 
the Bar’s Family Law Section. Mason 
received her J.D. from the Cumberland 
School of Law, cum laude. She is a fellow 
of the American Academy of Matrimonial 
Lawyers and is chairman-elect of the 
Family Law Section of The Florida Bar. 
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Books 


Child Custody and Divorce 

Like the American judiciary, English 
courts are struggling with the problem of 
child custody in divorce cases. How the 
British system works and might be im- 
proved is the subject of family lawyer 
Susan Maidment’s Child Custody and 
Divorce, published by Croom Helm Ltd. 

Maidment’s premise is English judges 
favor the “innocent” party in divorce 
proceedings in their custody decisions, on 
the basis that party’s adherence to tradi- 
tional family values will be better for 
children. 

That doctrine ignores both changing 
social mores since the 1940s, Maidment 
contends, and dramatic advances in studies 
of child development and psychology which 
would offer guidance on the best custody 
decisions for children. 

“A failure to recognize the diversity of 
family forms and child-rearing practices, 
and the pervasive influence of social science 
knowledge nowadays makes judicial de- 
cision making in custody cases often appear 
anachronistic,” she writes in the book. 

She then, in more than 200 pages, ex- 
plores the latest sociological findings in 
divorce and child custody areas. 

Maidment’s conclusion is children can 
be damaged by divorce, but society must 
- not treat such children as pathological or 
dwell on the problems of divorce. Most 
important, she says, children must continue 
to have a relationship with both parents 
and parents must continue to provide qual- 
ity child-rearing. She also notes that while 
parents’ and children’s interests are not 
identical in divorce cases, they are in- 
termingled and custody settlements must 
recognize that. 

The 323-page book is available for $28 
from the publisher, Croom Helm Ltd., 51 
Washington Street, Dover, N.H. 03820. 


In the Interest of Children 

Are test cases filed in federal courts the 
best way to protect the rights of children? 
That question is explored by Jn the Interest 
of Children: Advocacy Law Reform and 
Public Policy, published by W.H. Freeman 
and Company of New York. 

The book, edited by Robert H. Mnookin, 
a professor at the Stanford Law School, 
studies five cases filed on different aspects 
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of children’s rights and the way they are 
handled. 

Mnookin wrote the introduction, con- 
clusions and a section on Belloti v. Baird, 
which challenged a Massachusetts law 
requiring minors to get the permission of 
both parents before obtaining an abortion. 

David L. Chambers, a professor at the 
University of Michigan Law School, and 
Michael S. Wald, a professor at the Stanford 
Law School, collaborated on Smith v. 
OFFER, covering foster care regulations. 
Robert A. Burt, a professor at the Yale 
Law School, studied the Pennhurst case, 
covering retarded children confined in state 
facilities. Stephen D. Sugarman, a law 
professor at the University of California, 
Berkeley, reviewed Roe v. Norton, which 
addressed state requirements that welfare 
mothers name the fathers of their children. 
And finally, Franklin E. Zimring, law 
professor at the University of California, 
Berkeley, and a director of the Earl Warren 
Legal Institute, and Rayman L. Solomon, 
research attorney at the American Bar 
Foundation, wrote on Goss v. Lopez, which 
examined student rights and school au- 
thority. 

Each study includes a comprehensive 
review of the facts behind the case, the 
court proceedings and rulings and a 
summary section on impacts of the final 
ruling. In each case, the authors noted the 
complexity of the issues and the competing 
claims of the sides. 

The book concludes that child advocates 
need to choose their test cases carefully and 
prepare for a long battle. And, “this study 
shows that going to court will often make a 
difference, although not necessarily the 
difference the advocate had in mind. It also 
suggests the profound difficulties of making 
policy for children, no matter what the 
forum.” 

The book is available from W.H. 
Freeman and Company, 41 Madison 
Avenue, New York, N.Y., 10010, for $22.95 
hardbound and $15.95 paperback. 


Family Law Handbook 

The Bureau of National Affairs, Inc., 
announces the publication of Family Law 
Handbook, a desk-top resource for family 
law specialists as well as attorneys in general 
practice and counselors who need to know 


the legal aspects of domestic relations. 

Combining the texts of major federal 
statutes, uniform state laws, and relevant 
regulations with legal commentary, Family 
Law Handbook offers the latest legislation 
affecting family law practice in a one-stop 
reference source. Coverage includes the 
recently enacted Domestic Relations Tax 
Reform Act, the Retirement Equity Act, 
the Child Support Enforcement Amend- 
ments, and IRS Guidelines on Alimony 
and Property Division. The book also 
covers the Parental Kidnapping Prevention 
Act with a list of agencies administering 
Federal Parent Locator Services, and the 
ABA adopted standards of practice for 
lawyers serving as mediators. 

Family Law Handbook is available for 
$20 from BNA Books, Distribution and 
Customer Service Center, 9435 Key West 
Avenue, Rockville, MD 20850-3397. For 
telephone orders, call (301) 258-1033. 


Keeping Families Together 

When a family is in trouble, social service 
agencies are too likely to remove children 
and put them in foster homes, according to 
Keeping Families Together: The Case for 
Family Preservation, a new publication 
from the Edna McConnell Clark Foun- 
dation. 

The 43-page booklet argues in many 
cases counseling and mediation with the 
entire family will remove the need for 
placing children in foster homes. 

Instead of once-a-week sessions common 
with many programs, the foundation 
supports intensive intervention, where a 
social worker may spend around 100 hours 
with a family in a six-week period. 

Although initially expensive, such pro- 
grams would eventually save money be- 
cause more costly long-term placement of 
children in foster homes would be avoided, 
the booklet claims. 

Such programs were authorized and 
encouraged by Congress in 1980 under PL 
96-272, but little has happened because of 
funding problems. The booklet reviews 
existing programs and suggests ways to set 
up such programs. 

The publication is available for free to 
those who send a mailing label to the Office 
of Communications, Edna McConnell 
Clark Foundation, 205 Park Avenue, New 
York, N.Y. 10017. B 
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Family Law 


The Shared Parental Responsibility Act: 


How to Provide for the Best Interests of a Child 
by Renee Goldenberg 


Florida’s legislature mandated shared 
parental responsibility in its major revision 
of F.S. §61.13 more than three years ago. 
Yet this means of providing for the best 
interests of a child whose parents’ marriage 
dissolves still remains vastly misunder- 
stood and underutilized. 


The Concept 

Shared parental responsibility is not 
joint custody. Significantly, the legislature 
used the word “shared” instead of the word 
“joint.” Joint implies equal; sharing can be 
anywhere from one percent to 99 percent 
participation. The legislature used the 
words “parental responsibility” instead of 
the word “custody,” so as to avoid the 
detrimental connotation of the word 
“custody” which might be interpreted as 
control. In Florida, parents have the oppor- 
tunity to share the right and responsibility 
to direct the upbringing of the child. 

Shared parental responsibility has two 
separate components: (1) the concept of 
physical shared responsibility, or where the 
child will live; and (2) the concept of legal 
shared parental responsibility, or how 
parental responsibilities and privileges to 
make decisions relating to health, educa- 
tion, and welfare of the child will continue 
after dissolution of marriage. The shared 
legal and shared physical aspects of shared 
parental responsibility are distinct. Each 
needs to be examined separately and then 
determined according to the best interests 
of the child. Nine factors to guide the 
court’s or parties’ determination are enume- 
rated in F.S. §61.13(3)(a)-(j), which also 
directs the court to consider any other 
factor relevant to a particular child custody 
dispute.! 

Shared parental responsibility is not an 
inflexible concept etched in stone. Virtu- 
ally anything goes. No two shared parental 
responsibility arrangements should be iden- 
tical. The concept is designed to be adapted 
to the family unit, how it functioned while 


it ‘was intact, and how the family and the 
child’s needs are to be accommodated in 
the changed family unit. Because the 
parents are in the best position to deter- 
mine their participation in child-rearing, 
agreements in which they establish the 
parameters of parental responsibility 
should be encouraged. 

Recognizing that the major change in the 
family unit will be the creation of separate 
parental residences, the parameters of phy- 
sical shared parental responsibility should 
be determined first. The statute speaks in 
terms of “primary” physical residence, in- 
dulging a presumption that it is the child’s 
best interest to have a primary home in 
which he resides most of the time and a 
secondary home in which he resides some 
of the time. 

In Florida, rotating physical residence is 
considered detrimental to the child’s emo- 
tional and psychological well-being. It 
remains, according to caselaw, presump- 
tively not in his best interests. Courts have 
even gone so far as to strike provisions for 
rotating residency to which parents have 
agreed in a marital settlement agreement. 
See, for example, Frey v. Wagner, 433 
So.2d 60 (Fla. 3d DCA 1983). Arguably, 
courts should give such arrangements a 
chance to work if shared residency is 


feasible by virtue of the proximity of the 
parent ’ homes so as to permit the child to 
attend the same school and live in the same 
neighborhood.” 

Although the child’s primary physical 
residence needs to be determined according 
to all the factors which affect the child’s 
best interests, F.S. §61.13(2)(b)1 states that 
it is “the public policy of this state to assure 
each minor child frequent and continuing 
contact with both parents.” This factor is of 
paramount importance. It appears twice in 
the statute, and when added by the drafters 
of this legislation in the 1982 amendment, 
was placed first, above the other pre- 
existing factors. Only the parent who will 
allow frequent, continuing contact with the 
other parent should be considered for 
primary residential parent. If, after a 
period of time, the primary residential 
parent inhibits frequent, continuing con- 
tact with the other parent, this should be a 
major factor for a change in the child’s 
primary residence. 

Once the primary home is determined, a 
time-sharing schedule of contact and access 
with the secondary residential parent needs 
to be established based upon the child’s 
best interests and the parents’ schedules. 
To ease the trauma of separation for the 
child and to provide consistency and con- 
tinuity in his life, a specific delineation of 
minimum liberal contact is advised. This 


provides structure for the child and ac- 


knowledges “that the time perception of a 
child differs from that of adults.” See Judge 
Glickstein’s concurrence in French v. 
French, 452 So.2d 647, 651 (Fla. 4th DCA 
1984). Marital settlement agreements 
should set forth the child’s rights of contact 
and means of enforcing those rights. 

The second public policy goal of the 
Shared Parental Responsibility Act, as 
provided in F.S. §61.13(2)(b)1., is “to 
encourage parents to share the rights and 
responsibilities of child rearing.” This is the 
legal shared parental responsibility portion 
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of shared parental responsibility which is 
not accompanied by any presumption that 
one party should take more control than 
the other. Legal shared parental respon- 
sibility provides the means for each parent 
to retain full rights and responsibilities in 
decisionmaking for the child as if their 
marriage had remained intact, or to estab- 
lish different parameters based upon the 
change in the family unit. 

Unfortunately, many equate “primary 
and secondary residence” with the old 
terms of “custody and visitation,” and 
assume that the primary residential parent 
still has total control. This should not be 
so. Practically, the parent with whom the 
child primarily resides should have the 
ultimate authority as to day-to-day deci- 
sions. As to other decisions, the Act does 
not require the parties to agree, but does 
require them to confer and cooperate on 
major matters. 

Sensitive to the fact that parties would 
not want their marriage dissolved if they 
could agree or desired to confer and coope- 
rate, the parties, practitioners, and the 
courts need examine each major area of the 
child’s life: education; medical and dental 


care; financial, moral, social, recreational, 
and legal matters; discipline; private les- 
sons; religious practices and traditions; 
vacations, travel, summer camp; and any 
other area which is unique to the family. 

Areas of agreement and areas of non- 
agreement should be outlined. In areas of 
potential conflict, ultimate or primary 
responsibility over specific aspects of the 
child’s welfare should be divided between 
the parties equitably. F.S. §61.13(2)(a)2.a. 
provides this authority (See also Elebash v. 
Elebash, 450 So.2d 1268, 1269 (Fla. Sth 
DCA 1984). Although this is obviously a 
detailed, tedious process, identifying and 
potentially preventing inevitable conflict in 
known areas of nonagreement truly serves 
the best interests of the child. The courts 
should mandate this analysis. Areas of 
nonagreement concerning the child’s up- 
bringing are “hot beds” of postjudgment 
litigation, and should be resolved by order 
of the court before final approval of a 
marital settlement agreement. 

Although there is no way to truly elimi- 
nate postjudgment litigation, examination 
of the family situation followed by innova- 
tive drafting of shared parental respon- 
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sibility provisions in marital settlement 
agreement can better protect the child’s 
best interests. Boilerplate clauses that 
usually provide for the enforcement of each 
parent’s rights need to be revised to provide 
for the enforcement of the child’s rights and 
interests, including third party beneficiary 
rights. Lowry v. Lowry, 463 So.2d 540 
(Fla. 2d DCA 1985). 

Every marital settlement agreement 
should include procedures for the parties to 
follow if communication breaks down. 
Minimum protection for the child includes 
a provision in the marital settlement agree- 
ment requiring the parents to engage in 
some form of mediation or conciliation 
before taking a dispute to court. 

An alternative is the inclusion of penalty 
provisions. A party who makes a unilateral 
decision should be solely responsible for 
any attendant expenditures. The making 
of a unilateral decision should be evidence 
that ultimate responsibility needs to be deli- 
neated, and presumptively should be given 
to the other parent. If a dispute must 
ultimately be brought before the court 
because alternative dispute resolution fails, 
a marital settlement agreement or order 
should require that the parties provide for a 
guardian or attorney ad litem to protect 
and advance the child’s interests during this 
dispute. See, for example, Judge Glick- 
stein’s concurrence in French v. French, 
452 So.2d at 651-3, for an extensive discus- 
sion on the appointment of a guardian ad 
litem and a detailed bibliography relating 
to guardians ad litem (See also his dissent 
in Gardner v. Gardner, 10 F.L.W. 869, —__— 
So.2d __ (Fla. 4th DCA 1985). 

Sole parental responsibility, as provided 
in F.S. §61.13(2)(b)2.b. is the old “care, 
custody, and control” that existed in 
Florida prior to July 1, 1982, and is a last 
resort under the Shared Parental Respon- 
sibility Act. Sole parental responsibility is 
presumptively not in the child’s best inter- 
ests. It should only be awarded if any form 
of shared parental responsibility, even re- 
stricted shared parental responsibility with 
ultimate responsibility delineated, would 
be detrimental to the child.’ Because the 
statute provides for one party to have 
ultimate responsibility over certain specific 
areas of the child’s welfare, sole parental 
responsibility, in most cases, is unnecessary 
and irrelevant. Even a parent who may not, 
at the time, want to exercise decision- 
making rights and responsibilities would 
not want to forfeit his legal right to, for 
example, authorize emergency medical 
treatment. The solution is for this parent to 
allow the other parent ultimate responsibi- 
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lity over major decisions but to retain his 
legal rights relating to the child. The Act 
provides for liberal access to records and 
information pertaining to the minor child 
in F.S. §61.13(2)(b)3. 

An important 1984 amendment to the 
Shared Parental Responsibility Act, F.S. 
§61.13(2)(b)2., provides that the court shall 
consider spousal abuse as evidence of detri- 
ment to the child, and therefore, order sole 
parental responsibility on this basis. Fur- 
thermore, if the court finds that spousal 
abuse has occurred it may make such 
arrangements for visitation as will best 
protect the child and abused spouse from 
further harm. 

To protect the child’s best interests, the 
parents, the practitioner, and the court 
must be satisfied that the shared parental 
responsibility arrangement is reasonable 
and, on its face, workable. In order for the 
shared parental responsibility concept to 
protect the child’s best interests, it must be 
tailored to the family’s situation and per- 
sonalities. If the child’s best interests are 
considered, the arrangement provides for 
the child’s right to be enforced and pro- 
vides for any possible contingencies, the 
legislature’s intent to recognize individual 
family uniqueness is recognized. 


Contested Custody: Protecting the 
Child During a Breakdown of 
Communication 

If the Shared Parental Responsibility 
Act was truly a panacea, then no contested 
custody litigation would exist in Florida. 
Unfortunately, this is not so. A lack of 
understanding as to the scope, termino- 
logy, and utilization of the concept of 
shared parental responsibility can lead to 
contested custody litigation. More com- 
mon, however, is the fight for primary 
physical residence and the “benefits” of 
more control over the child’s daily life. 
Even though a presumption exists against 
rotating where the child lives, if such an 
arrangement will avoid a protracted cus- 
tody battle with its ensuing animosity and 
antagonism, then sharing physical resi- 
dency is still within the parameters of the 
best interests of the child under the Shared 
Parental Responsibility Act and should be 
attempted on a trial basis. 

In the event of contested custody litiga- 
tion, any ability to confer and cooperate is 
virtually eliminated. During this period of 
time, ultimate responsibility for decisions 
should be divided and designated between 
the parents. Unfortunately the child is 
caught in a catch 22. Because the parents 
are fighting and fighting is detrimental to 


the child, shared parental responsibility 
can become detrimental to the child. Yet, in 
most cases, sole parental responsibility is 
what each party is seeking. The parties see a 
“reward” by escalating the fight, while 
blinded to the child in the middle. Any 
temporary order in such a situation should 
be specific, and the court should emphasize 
to litigious parents that the parent who is 
most likely to allow the other parent fre- 
quent and continuing contact with the 
child is that parent who shall be the pri- 
mary residential parent. The court should 
expedite any contested custody or visita- 
tion litigation.® 


To protect the child’s best 
interests, the parents, the 
practitioner, and the court 
must be satisfied shared 
parental responsibility is 
reasonable and workable 


Most importantly, there needs to be 
recognition in such litigation that each 
parent is promoting only himself or herself 
before the court. Neither parent alone can 
adequately protect or promote the child’s 
best interests. A guardian ad litem or an 
attorney ad litem needs to be appointed by 
the court as soon as it becomes aware that 
there will be protracted litigation. Miraglia 
v. Miraglia, 462 So.2d 507 (Fla. 4th DCA 
1984). 

The child’s guardian or attorney ad litem 
or the court mediation and conciliation 
unit should be the one to determine when 
the parties have resumed communication 
to a point where they can confer and 
cooperate in child-rearing as required by 
the Shared Parental Responsibility Act. It 
is naive to assume that once the court 
makes its decision as to who shall be the 
primary residential parent, that miracu- 
lously, the parties will be immediately able 
to share parenting. 


Modification: Addressing and 
Accommodating Changed Needs or 
Failure of Prior Custodial 
Arrangements 

There are two main instances in which a 
modification is sought: (1) the child’s needs 
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or the parents’ life styles and circumstances 
change, or (2) the prior custodial arrange- 
ment fails. In the majority of situations, the 
secondary residential parent is seeking a 
change in the residence of the minor child, 
whether the custodial parent was originally 
awarded “care, custody, or control” or 
“primary residential parent.” The Shared 
Parental Responsibility Act has no retro- 
active application to child custody judg- 
ments final prior to the effective date of the 
Act, July 1, 1982. Malchiodi v. Malchiodi, 
431 So.2d 301 (Fla. 3d DCA 1983) The 
Shared Parental Responsibility Act alone 
does not provide the changed circum- 
stances sufficient for a change of custody. 
Ballah v. Poole, 453 So.2d 924 (Fla. 2d 
DCA 1984). The standard, as set forth in 
Zediker v. Zediker, 444 So.2d 1034, 1038 
(Fla. Ist DCA 1984), to warrant a modifica- 
tion of custody is that there must be 
competent and substantial evidence of sub- 
stantial or material changes in the parties’ 
circumstances subsequent to the dissolu- 
tion of marriage and that the change of 
custody would promote the best interests 
of the child involved. Only if a material 
change has occurred can shared parental 
responsibility be ordered to a party who 
prior had the old “care, custody, and 
control” order. Iljazi v. Iljazi, 436 So.2d 
326 (Fla. 2d DCA 1983). Some courts add a 
third criterion, that it would be detrimental 
to the child if custody is not changed or that 
there is a detrimental or harmful situation 
to the child that has arisen after the final 
judgment. See, for example, Hadley v. 
Cox, 10 F.L.W. 1214, __ So.2d __ (Fla. 
5th DCA 1985). All the safeguards dis- 
cussed under contested custody should be 
afforded the child during any modification 
litigation, including expedited procedures 
and representation of the child by a guard- 
ian or attorney ad litem. Frisard v. Frisard, 
453 So.2d 1150 (Fla. 4th DCA 1984) (Judge 
Glickstein, concurring specially). 

The main theme that runs through the 
cases in which a modification of a prior 
custodial arrangement is sought because of 
the changed needs of the child or the 
changed lifestyle or circumstances of the 
parents is that the reasons given are insuffi- 
cient to warrant a modification. See, for 
example, the dissent by Judge Zehmer in 
McIntyre v. McIntyre, 452 So.2d at 23-26. 
The preference of a child to live with a 
noncustodial parent was not enough of a 
changed circumstance alone to alter cus- 
tody in Elkins v. Vanden Bosch, 433 So.2d 
1251 (Fla. 3d DCA 1983). Although it is a 
generally-held opinion that boys 14 years 
old or older benefit more from living with 
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their father than their mother, testimony of 
an expert to that effect did not rise to “the 
level of competent and substantial evidence 
which required showing that the best inter- 
ests of the child would be promoted in the 
change in custody,” in Zediker v. Zediker, 
444 So.2d at 1036-7. Compare McGregor 
v. McGregor, 418 So.2d 1073 (Fla. Sth 
DCA 1982), where the court, upon modifi- 
cation, approved a split custody arrange- 
ment where a nine-year-old boy remained 
with his mother and the other boy, a 
teenager, went to live with his father. Even 
the combination of the mother changing 
the residences of the children often, the 
experiencing of visitation problems, and 
the remarriage of the parties did not consti- 
tute sufficient changed circumstances. to 
justify a change in primary residential 
parentage; however, expert testimony as to 
the emotional problems of the child that 
had evolved since the dissolution was 


enough, combined with the other factors, . 


to warrant a change in primary residential 
parent from the mother to the father in 
Mulford v. Sullivan, 10 F.L.W. 1107 , _— 
So.2d __ (Fla. Ist DCA 1985). If a parent 
has contemplated a move prior to the final 
judgment, then the actual move is not a 
material change in circumstances justifying 
a modification of visitation or of primary 
residential parent. Purkins v. McKay, 460 
So.2d 531 (Fla. 2d DCA 1984). 

The failure of prior custodial arrange- 
ments is primarily due to either the inability 
of the parents to communicate and get 
along or because of the denial to the 
secondary residential parent of visitation. 
and participation in the child’s life. One 
court has held, under an old “care, custody, 
and control” order, even though there were 
difficulties with visitation, the children 
were considered themselves visitors in the 
father’s house and the father did not have 


the anticipated impact on the development 
of the children, “the father’s lessened im- 
pact on the children’s development was a 
reasonable foreseeable consequence of 
such a situation.” The court did not order a 
change in custody or rotated custody but 
specified visitation rights. Tallent v. 
Tallent, 440 So.2d 623, 624 (Fla. 2d DCA 
1983). In Zediker, 444 So.2d 1036, the 
complete inability of parents to get along 
or to communicate before, during, and 


Legal shared parental 
responsibility is not nearly as 
much of a problem as the 
determination of who shall be © 
the primary residential parent 


after visitation was not a substantial mate- 
rial change of circumstances. This case, 
again, involved an old “care, custody, and 
control” order. Indeed, in many. cases in- 
volving those orders when the parties peti- 
tioned for modification they were afforded 
an extension of visitation rights instead. 
Courts have held that a request for a 
complete change of physical custody en- 
compasses notice that lesser relief in the 
form of enhanced visitation can be con- 
sidered and granted. See, for example, 
Vanoy v. Johnson, 459 So.2d 453 (Fla. 5th 
DCA 1984). 

Cases in Florida have only alluded to the 
fact that one basis to warrant a change in 
primary residential parent is that the 
secondary residential parent’s contact with 
the minor child has been thwarted or 
denied. The factor of which parent is more 


likely to allow the child frequent and 
continuing contact with the other parent is 
presently underutilized to modify the pri- 
mary physical residence of the child. 
Although there is one case in Florida prior 
to the 1982 amendment, Brust v. Brust, 275 
So.2d 598 (Fla. 1973), in which the court 
stated that defeating reasonable visitation 
was a sufficient changed circumstance to 
modify custody, Florida has yet to take a 
clear stand, as have the California courts, 
as to the importance of this public policy 
statement. It is important and helpful to 
examine California law because this exact 
language relating to frequent and continu- 
ing contact in Florida’s Shared Parental 
Responsibility Act originated in California 
Civil Code §4600 (1980). 

California case law is clear that it is not 
necessary to show a change of circum- 
stances when a parent seeks court aid in 
remedying a frustration of visitation rights. 
See, for example, Ciganovich v. Cigano- 
vich, 132 Cal. Rptr. 261, 61 C.A. 3d 289 
(1976). The Supreme Court of California, 
in Moffat v. Moffat, 612 P.2d 967 (Cal. 
1980), stated that deliberate sabotage of 
visitation rights by a custodial parent not 
only furnishes the ground for modification 
of physical custody in California, it is a. 
significant factor bearing on the fitness of 
the custodial parent. Where the mother 
had been attempting to sever the children’s 
relationship with their father, the court, in 
Wood v. Wood, 190 Cal. Rptr. 469, 141 
C.A. 3d 671 (1983), affirmed the trial 
court’s raising the children in the primary 
residence of the father because it was in 
their best interest to maintain a good 
relationship with both parents. _ 

More than one court in Florida has 
stated that visitation difficulties should be 
resolved by specifying visitation rights. or 
setting forth a precise schedule for visita- 
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tion “capable of specific enforcement by 
the court upon complaint of noncompli- 
ance by either party.” See Young v. Young, 
10 F.L.W. 783, So.2d (Fla. Ist 
DCA 1985); see also Tallent, 440 So.2d at 
623. Arguably, once a specific time-sharing 
schedule is set or restricted shared parental 
responsibility is structured, and continuing 
problems continue, failure of the primary 
residential parent to allow the child fre- 
quent and continuing contact with the 
nonresidential parent is the prime basis for 
achange in primary residence. The court in 
Friscard, 453 So.2d at 1152, alluded to the 
fact that one basis for the change in pri- 
mary physical residence was that the 
mother’s contact with the minor child had 
been thwarted or denied by the father for 
three years of a six-year-old child’s life. See 
also, Johnson v. Johnson, 422 So.2d 1013 
(Fla. lst DCA 1982). Extreme and material 
denial of time-sharing with the minor child 
must be shown before the court will take 
such drastic action but Florida cases are 
showing a trend toward the use of this 
factor in a fashion similar to the California 
courts. 


Conclusion 

Shared parental responsibility has not 
reached its full potential in the State of 
Florida. Many courts, practitioners and 
parents have used the words of shared 
parental responsibility but have only inter- 
nalized the old “care, custody, and con- 
trol.” Legal shared parental responsibility 
of a child is not nearly as much of a 
problem as the determination of who shall 
be the primary residential parent. Although 
some parents have attempted to develop 
their own unique scheduling for the time- 
sharing of residential care of a minor child, 
courts have the discretion to and have 
refused to affirm these arrangements. Argu- 
ably, courts need to presume that the 
parents, when there is agreement, are best 
able to determine what is best for their 
child and for their family unit. The best 
result is most likely to be the one reached 
by the parents through mutual agreement, 
through mandatory mediation, if neces- 
sary. The ultimate objective of the 1982 
amendment and other efforts to deal legis- 
latively with child custody issues is that this 
agreement occurs. Careful and innovative 
drafting by practitioners can protect the 
rights of the minor child and accomplish 
this goal. 

If the parties’ agreement is found to be 
unworkable, or there is a custody battle 
prior to the dissolution of marriage, it is 
highly recommended that the court con- 


sider the alternative of restricted shared 
parental responsibility where each parent 
has ultimate responsibility over certain 
aspects of the child’s life. Where animosity 
and ill feeling have already been evidenced 
“an ounce of prevention is worth a pound 
of cure.” Custody issues should be ad- 
dressed expeditiously by the court before 
other contested issues 

There are many options available to the 
practitioner and to the courts to enforce the 
rights of a child in the case of contested 
custody: court-ordered mediation; social 
investigation; appointment of a guardian 
ad litem or an attorney ad litem; court- 
ordered psychological or psychiatric eval- 
uations. Mediation is the least costly 
option and should be attempted first. 

Most underutilized is that standard in 
the Shared Parental Responsibility Act by 
which each child is assured frequent and 
continuing contact with the nonresidential 
parent. In California, where our language 
originated, courts have consistently held 
that this factor is the paramount factor in 
an award or modification of physical 
shared parental responsibility. In Califor- 
nia this is done without the necessity of 
showing a substantial change of circum- 
stances. Florida courts have begun to 
allude to the use of this factor in a change of 
physical shared parental responsibility but 
have yet to adopt it as an independent basis 
for a change of primary residence. 

With the options infinite, the only limita- 
tions on the Shared Parental Responsi- 
bility Act should be those options which do 
not provide for the best interests and rights 
of the child. BJ 


! See, for example, Judge Zehmer’s dissent in 
McIntyre v. McIntyre, 452 So.2d 14, 27 (Fla. Ist 
D.C.A. 1984), in which he examines and sets out 
facts that would relate to each factor to deter- 
mine which parent should be the primary resi- 
dential parent. 

2The majority of cases in Florida reject any 
form of rotating custody. But see, Bienvenu v. 
Bienvenu, 380 So.2d 1164 (Fla. 3d D.C.A. 1980), 
where the court stated that a divided physical 
custody arrangement may be approved when 
justified by some particular circumstance which 
would tend to ameliorate its undesirable effects. 
See aiso, Dworkis v. Dworkis, 111 So.2d 70 (Fla. 
3d D.C.A. 1959), cert. denied, 115 So.2d 6 (Fla. 
1959); Scott v. Scott, 401 So.2d 879 (Fla. 3d 
D.C.A. 1981). 

3Practitioners should consider including 
provisions providing for the child’s rights, not 
only the rights of each parent. At a minimum, a 
mandatory provision should state: “The parties 
acknowledge that it is the child’s right to live 
with that parent who is most likely to allow 
frequent and continuing contact with the other 
parent.” Other provisions may include “the child 
shall have the right to telephone either parent as 
the child desires, in privacy”; and “the parties 
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agree that it is the child’s right to be spared from 
experiencing and witnessing any animosity or ill 
feeling, if any, and if any should occur, between 
their parents.” 

4In Vazquez v. Vazquez, 443 So.2d 313 (Fla. 
4th D.C.A. 1984), where the record was clear 
that the parties could not agree on the religious 
schooling and training of the children, the 
Fourth District Court of Appeal upheld the trial 
court judge who granted the father ultimate 
responsibility in those areas while designating 
the mother as primary residential parent. 

5An order should state a finding that shared 
parental responsibility is detrimental to the child 
when ordering sole parental responsibility or 
ultimate responsibility over specific areas. 
Nichols v. Nichols, 432 So.2d 648 (Fla. Ist 
D.C.A. 1983). Cf. Judge Lewis Kapner, Shared 
Responsibility: Questions and Answers, 57 FLA. 
B. J. 163, 164-5 (March 1983). 

6 See Judge Glickstein’s dissent in French v. 
French, 452 So.2d at 651. In any contested 
custody battle, the child should be sheltered 
from as much antagonism and ill feeling as 
possible. This can be accomplished by the court 
ordering neither party to communicate to the 
child about or make any reference to the proceed- 
ings in court, and ordering that neither parent 
shall disparage nor criticize the other parent, nor 
allow any other person to do so, to or in the 
presence of the child. The parties should be 
ordered to attend a minimum of four to six 
court-ordered mediation and conciliation ses- 
sions. Even if this is not effective in resolving 
problems between the parties, it can begin to 
have them conferring again as to make shared 
parenting, albeit in a restricted form, possible at 
the end of the litigation. 
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In ppc months, a lot has been written about 
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No More Bargains 


One thing became increasingly clear, the days 
of bargain basement prices are no longer. No 
longer are carriers competing on a commodity 
level for business. It would appear that carriers 
active in Florida have adopted a strategy of rate 
integrity that should result in a stable market for 
Florida attorneys once the “rate shock” has 
subsided. There is little doubt that what will 
ges vil occur is that companies pricing strate- 
ll be to cluster themselves very closely 
- company straying too low from 
premium levels. 


Important New Market 
As the market upheaval began to take form, we 
determined that what was needed in Florida 
was another carrier. But not just any carrier! It 
had to be a carrier with extensive professional 
liability experience...with substantial financial 
Strength... with national recognition and un- 
questioned credibly Not an easy task! Jordan, 
rts is pleased to announce that we have 
found a carrier that has met each one of these 
requirements. And what is even more impor- 
tant, they will begin to write new business 
effective ember 1, 1985. 


To find out more, ask your agent about 
the NEW program from Jordan, Roberts 
or Call us today at 1-800-282-0593. 
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Individual Rights and Responsibilities 


Termination of Life-Support for Newborns— 


by Judith S. Waldman 


On June 27, 1985, a panel discussion was 
held at the Annual Convention of The 
Florida Bar to discuss the issue of termina- 
tion of life-support for children. I served as 
moderator for the panel. The panel was 
composed of a physician, Dr. Richard 
Bucciarelli (hereafter “Bucciarelli”), chief 
of neonatology at the University of Florida 
College of Medicine'; David Mathias (here- 
after “Mathias”), director of legal services 
for Shands Teaching Hospital and Clinics, 
Inc.2; and Don Royston (hereafter 
“Royston”), assistant state attorney-in the 
Eighth Judicial Circuit.3 

Before turning to the questions and 
answers, however, it might be helpful to 
review briefly the “Baby Doe” issue. The 
issue is neither new nor resolved. Many 
may think that since there has not been a 
great deal of publicity on the issue, it 
probably doesn’t happen very often. Judg- 
ing from a comment I had recently from a 
member of the media, apparently that is the 
public perception. Unfortunately, the Baby 
Doe issue arises more often than we would 
like. Though it used to be a very private 
issue, it is now indeed a public issue and it 
has become much more widely known as a 
result of a “Baby Doe,” who was:born in 
Bloomington, Indiana, in 1982. The child in 
that case died at the age of six days, the 
parents having asked the physicians in 
charge to withhold intravenous feeding as 
well as corrective surgery. 

On October 30, 1982, President Reagan, 
responding to concern over the Indiana 
Baby Doe and related situations, wrote to 
the Attorney General and the Secretary of 
the U.S. Health and Human Services 
Department(hereafter “HHS”) concerning 
the need to enforce federal regulations 
prohibiting discrimination against handi- 
capped individuals in decisions to withhold 
treatment. This was the birth of the Baby 
Doe regulations. In accordance with the 
President’s request, HHS issued a notice to 
health care providers stating that it is an 


Whose Choice Is It Anyway? 


unlawful act under §504 of the Rehabilita- 
tion Act of 1973 to withhold nutritional 
sustenance or necessary medical treatment 
from a handicapped infant. 

HHS promulgated an interim rule in 
March of 1973 in an attempt to implement 
its policy with respect to §504 which re- 
quired posting of a notice throughout the 
hospitals indicating that “discriminatory 
failure to feed and care for handicapped 
infants in this facility is prohibited by 
federal law” and initiated a “handicapped 
infant hotline,” which was a 24-hour, toll- 
free number available to anyone to call ina 
complaint. Initiation of such complaint 


would result in a “Baby Doe squad” being 


sent out to investigate the situation. In fact, 
the day before the effective date of the 
interim rule (March 21, 1983), a report 
critical of the approach taken by these 
regulations was issued by a Presidential 
commission. This report surveyed actual 
medical practices involving critically ill 
newborns and found instances of seriously 
erroneous treatment decisions to be ex- 
tremely rare. 

HHS nonetheless implemented Baby 
Doe No. 1. Subsequently, Baby Doe No. | 
was invalidated and HHS came out with 
Baby Doe No. 2 which took effect on 


February 13, 1984, and was invalidated in 
June of 1984. At that time a nationwide 
injunction was issued prohibiting HHS 
from implementing the rules and from 
undertaking any other actions in relation 
to this issue. 

Finally, on April 15, 1985, in 50 F.R. 
14878, HHS published a “Final Rule” 
implementing the Baby Doe provisions of 
the Child Abuse Amendments of 1984. 
Also see 45 CFR Part 1340, April 15, 1985. 
The rules also contain an appendix of 
“Interpretive Guidelines” and are accom- 
panied by “Model Guidelines for Health 
Care Providers to Establish Infant Care 
Review Committees.” 

Question No. 1: Is it appropriate for 
private parties, totally unconnected with 
the family or the government or the treat- 
ing physicians, to bring to the judiciary 
actions to mandate provision of life-sup- 
port treatment to newborns? Bucciarelli’s 
response was no. He said in part: 
[a]lthough the first Baby Doe issue revolved 
around supplying food and water, most situa- 
tions are more complex, involving life-support 
systems. In these cases many factors need to be 
weighed very carefully before a decision is made. 
I don’t think someone outside the family or the 
physicians’ staff that is not intimately involved in 
the care of the child can appreciate those factors. 
Given our technology, one can go on indefinitely 
supporting someone on mechanical means, in- 
flicting pain and discomfort to prolong the act of 
dying. I get concerned with the position allowing 
someone anonymously to interject their opinion 
and throw a delicate situation like this into the 
court system without knowing the details. . . . 

Mathias said that the issue was really one 
of standing. He stated in part as follows: 
[yJou have to look to whether the general 
citizenry should have standing to bring an action 
like this, or whether the mechanisms that are in 
place, through HRS or through the child sup- 
port mechanism, ought to be adequate to handle 
responses. Whether an individual can just bring 
a lawsuit just when they hear about something or 
read something in the paper, just doesn’t seem 
like the best mechanism, the appropriate 
mechanism, to respond. I obviously don’t think 
it is appropriate. 
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Royston didn’t see the issue as a matter 
of whether it was appropriate. He noted 
that under Ch. 39 in the Florida Statutes, 
“any person can file a petition of depen- 
dency alleging that a child is dependent 
based on one of six different reasons that 
are articulated in 39.01(9).” 

Question No. 2: What factors should 

be considered in making the decision on 
whether to treat a seriously ill newborn? 
Bucciarelli noted that there are many. He 
cited the primary affliction of the infant, 
the knowledge of that entity, the benefits 
and complications of treatment, the likeli- 
hood of survival, and the quality of life 
after treatment. He noted that the federal 
government tells us that we cannot con- 
sider quality of life in these decisions. He 
then went on to say: 
I hope I’m never in a situation where someone 
doesn’t care about my quality of life. I think 
quality of life is important, but not the only 
important issue. Quality of life varies a lot 
depending on the situation. My definition of 
quality of life for me is quite different from 
someone else’s. I think that has to be put in 
context and as best as we can estimate what lies 
ahead for that infant. 

We also need to look at the limitations, 
expense and scarcity of our available re- 


sources, and consider how much can be 
invested in an individual in relation to what 
benefit might accrue to society as a result of 
that individual. These issues and their 
attendant costs have not been entirely 
addressed in the rules and regulations. 
What will happen to the totally dependent 
infant over a lifetime? If his family deserts 
him, where does the infant go? Who will 
take care of him/her? Who will pay for 
his/her extended care over a lifetime of 
50-60 years? Such dependent infants re- 
quire considerable care and resources. 
What impact does this have on the remain- 
ing members of the family? Who is best 
prepared or appropriate to be the child’s 
advocate? One also should look at the 
point of view of the person’s religion. One 
needs to consider whether the family’s 
religious belief includes an after-life. All of 
these factors must be considered. 

In Florida we have approximately 60 
neonatologists who care for the seven per- 
cent of deliveries which require specialized 
care in units which are underbedded for the 
need. NICU costs approximate $1,000 per 
day with hospital stays as long as three-six 
months. The availability of the money and 
the critical care are in short supply. 
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Mathias added: 


the medical condition of the child, and the 
prognosis based upon the alternatives and treat- 
ment are the key factors and the others fall into 
place after that. We must look, however, at the 
regulations on child abuse and corresponding 
definitions in making such a decision. 
Royston noted that “the State Attorney’s 
Office has the role of representing the State 
and the State’s interest in preserving life as 
discussed in Bludworth and Barry.” 
Bucciarelli, who is also president of the 
Florida Society of Neonatologists, was 
concerned that the phrasing of the Baby 
Doe rules tends to “place physicians and 
the law in adversarial relationships.” 
The mechanical support of babies who are 
critically ill or in any of the categories listed by 
HHS as being “futile,” would never have been 
argued in any NICU in the country, nor would 
the Baby Doe issue have arisen in an intensive 
care unit. We are there to preserve life, not take 


_ it. Too many times the public gets the opinion 


that we are criminals and are dealing with 
children inhumanely, and that’s not the case. 

Question No. 3: Which individuals 
should be involved in decisions on treat- 
ment of seriously ill infants? The lawyers’ 
consensus was the parents, treating physi- 
cians, and two consultants. Mathias indi- 
cated that questions usually arose when not 
all of the parties are comfortable with the 
decision and at that point the family ought 
to have the opportunity to talk to others, 
such as family members, friends, clergy, 
etc. He also noted “.. . [don’t think a judge 
is in any better position than the parents or 
the physicians to make a correct decision in 
any particular situation.” 

Bucciarelli would include the parents 
and any resources they wish to have avail- 
able to them, the attending physician, anda 
representative of the nursing staff. Buccia- 
relli felt “there ought to be a mechanism 
that both parties can call upon to help 
resolve the disagreement regarding treat- 
ment plans.” 

Question No. 4: What would be the 
appropriate procedure in the decision- 
making in the case of seriously ill new- 
borns? As Mathias noted, the decision 
process is frequently time-oriented, having 
to make decisions on a much more rapid 
basis than you might otherwise wish, mak- 
ing the decision-making process more diffi- 
cult in many cases. Clearly, however, “the 
family and the physicians have to have an 
understanding they are comfortable with.” 
Mathias went on to note that 
It is stressful, it is clearly very emotional, prob- 
ably the most difficult decision that that family 
will have facing them in their lifetimes, and that’s 
where you have to rely on the expertise and skill 


of the medical staff. They are the ones who are 
trained and know how to deal with these situa- 


at 

| 


— 


tions and it comes down to the proper communi- 
cation and rapport the physician is able to create 
with the family. The physician can get his 
supporting medical opinions and get comfort- 
able with the diagnosis and prognosis and then 
sit down with the family and try to reach a 
decision. The family will have to take the ball 
from there and deal with the decision one way or 
another, to treat or not to treat. If they have to go 
to other family members or clergy or friends, 
you have to give them the time and space to do 
that, but as far as the process itself, I think it is 
pretty much the way it is and probably the best 
way for it to be. 


Bucciarelli indicated that the approach 
he has been using is to 


initiate all available therapy right away. Go all 
out to give the child every chance possible 
initially. We support babies no matter how 
small, because we know those babies that aren’t 
going to be able to survive will declare them- 
selves in a few hours. Since you cannot always 
predict in the first few hours who will live or die, 
I would rather give them every chance initially. 


What concerns Bucciarelli with the legis- 


lation “is that it could cause physicians to 


withhold the initiation of therapy in order 
to avoid needing to consider its withdrawal. 
Thus, babies survive who are severely 
damaged because physicians didn’t want to 
get involved and that could be bad. . . .” 

As noted before, Bucciarelli’s initial ap- 
proach is to do everything, giving the child 
every possible chance. Once the child de- 
clares him or herself as not being able to 
survive, then one must 


realistically sit with the folks and talk over the 
situation. This usually takes two or three visits. 
At the conference the parents are given a sum- 
mary of the infant’s condition and possible 
outcome. We let them think about it: then we do 
it again the next day, and perhaps the next day, 
there are some people who say “I could never tell 
you to let my baby die.” — we don’t ask them to 
do that: we want them to make the decision in 


‘conjunction with us with their support people, 


with the nurses, with the clergy, with whomever 
they want: together we make the decision, some- 
times it takes families three weeks to come to 
that decision. We just continue therapy, at a 
$1,000.00 a day for 14-21 days. 

To that family, that infant is very important 
and if it takes that long, then in that particular 
case we feel it is justified. . . . If the family can 
make a prudent decision earlier we will withdraw 


‘support providing another colleague agrees. 


These cases are discussed with all the neonatolo- 
gists and any other specialists in the hospital who 
know about the child’s condition. The opinions 
and possible outcomes are shared with the 
family. In cases where we feel the family is just 
overwhelmed and are too easy to quit, we try to 
go slower to let them work through their anxie- 
ties and concerns. It is frightening to come into 
one of these units and be aware of what can 
happen. We try to reassure the family so that we 
have time to evaluate the baby and allow him or 
her to declare himself or herself to us. Sometimes 
we wait until they are ready to make a decision 
no matter how longit takes: however, sometimes 
we need to hasten a decision since some people 
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are not willing to admit that there are things out 

of our hands that we have no control over and 
sometimes we need to resolve the issue for the 
baby and the parents. We jump in with both feet 
first and only when we are convinced that the 
infant has had every chance possible are we 
willing to stop, but not before. 

Question No. 5: When is it necessary or 
desirable to petition for declaratory judg- 
ment? Bucciarelli’s comment generally 
expressed the consensus of the panel: “I 
think the only time that would be necessary 
would be if there is any disagreement. If 
there is agreement among the parties in- 
volved and it is done in good faith with 
proper consultation, that’s appropriate.” 

Question No. 6: Should the rights of the 
seriously ill newborn be subordinated to 
the rights of already existing children of the 
family? Bucciarelli indicated that while it is 
not the only issue it does need to be 
considered inasmuch as a child is not born 
or treated in a vacuum. Mathias tended to 
agree. He noted that it’s hard “to say that 
one individual has more rights than 
another individual, to say the other two are 
better than the third, but the balancing of 
the rights of all the family members is also a 
factor.” Royston indicated that 
the state has the duty of saying that all children 
are equal, but it’s realistic to be very concerned 
about the impact it has on the family. The state’s 
position is that each child is to be treated as an 
individual and is entitled to certain rights. This is 
one of those areas where potentially the best 
thing for that child might be a foster home as 
contemplated by the new federal regulations. 
As Bucciarelli noted, however, the fiscal 
impact of such placements has not been 
addressed. 

Question No. 7: Should the cost of the 
required treatment to sustain the infant, 
and the cost projected for future life and 
care, as well as financial ability of the 
parents, be taken into account in making 
the decision? 

Bucciarelli and Mathias agreed it must 
be a factor in that the resources are severely 


limited and someone has to pay for it. 
Royston felt the cost factor is not an 
appropriate issue to be considered. All 
individuals, regardless of financial ability, 
race, or religious faith are entitled to the 
same kind of coverage and protection and 
the right to exist as any other person. 
Bucciarelli said he would like to think that 
the cost to the family should not be a 
factor, but said from a practical standpoint 
it must be because that is something that 
the family is going to have to contend with 
and cannot be avoided. He noted, “I don’t 
see there is any way to get around it unless 
there is someone else out there who is going 
to pay the bill, not only the eneytiad bill but 
the bill for the future care.” 


Question No. 8: What should the rights 

of the newborn infant be? Bucciarelli noted 
that 
he should have the same rights as anyone else, 
not any more and not any less. I think we have to 
look at the well established structures in our 
society that guarantee a normal baby certain 
rights and not assume that structure would not 
guarantee an abnormal baby the same rights. 
Our family unit and the resources available to 
present the options to the family is what we 
should rely on. 
Mathias noted and Royston agreed that 
“the basic right, or the primary right, the 
newborn would have in this context, any- 
way, is the right to see that there is a fair 
and reasoned decision-making process that 
occurs relating to the treatment. . . . [I]f the 
process in reaching the decision was appro- 
priate, fair and thorough, then the right, 
the most important right, of the child has 
been met.” 

Question No. 9: What should be the 
lawyer’s role in the procedure when the 
family wants to withhold treatment against 
the attending physician’s advice? Royston 
noted that this is the sort of case where 
judicial involvement is appropriate. 
Mathias noted the attorney’s role is to 
assure that the decision-making process 
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has been well-reasoned. Bucciarelli felt that 
the attorney’s role should be the same as in 
representing a family in any proceeding: 
“to try to assure them that they have their 
day in court and that their feelings and 
desires are represented.” He noted that the 
attorney “needs to assist the families in 
their time of need... .” 


Question No. 10: What are the obliga- 
tions of a physician if he or she believes the 
child should be given life-sustaining treat- 
ment and the parents are unwilling to 
authorize it? Bucciarelli noted that the 
physician must seek legal representation 
and a hearing of the case as an advocate for 
the child. This frequently is done. Mathias 
noted that Florida law also requires report- 
ing to HRS suspected medical neglect cases 
where the parents are withholding what 
would otherwise be appropriate medical 
care. He further indicated that “the physi- 
cian would be on safe ground to get one or 
two other consultants in the matter but 
should nonetheless report to HRS. If the 
physician is still concerned, he or she could 
contact independent legal counsel or the 
institution to assist in initiating legal 
action.” 

Question No. 11: What would you do if it 
were your child involved? Royston noted 
that he 


would be taking into consideration the very 
same things that we discussed — what effect is it 
going to have on the family? What effect will it 
have on the child? What is the medical opinion? I 
am comfortable with the procedures established 
by the Florida Supreme Court, but personally I 
would be very concerned about some interloper 
interfering in my family’s very private, personal 
decision. 


Mathias noted that he 


would lean very heavily on the medical issues 
involved — I think you have to understand what 
the physicians are saying and you might want to 
talk to more than one physician, but you have to 
basically accept what they are telling you as far 
as the medical condition of the child, their 
prognosis, and what kind of life is expected. .. . I 
would consult family and friends who often 
times are more helpful in these types of stressful 
situations — I certainly would not want the 
federal government to be involved in the deci- 
sions; I certainly would not want what used to be 
the Baby Doe squads coming down and telling 
me what I should or should not have done, and I 
certainly would not want to end up in a court- 
room. 


Bucciarelli responded that “the decision 
would be based on the items previously 
discussed.” He added that he would not 
want an Infant Care Review Committee to 
“decide for me, particularly if it is an 
impartial, uninterested, insensitive group 
as outlined in the guidelines. I would want 
an interested, involved, sensitive group 


; 
\ 


that is concerned about the baby, me and 
my family.” 

Question No. 12: What do you perceive 

to be the role of an ethics committee? 
Bucciarelli noted that the University of 
Florida College of Medicine Ethics Advi- 
sory Group’s main mission is: (1) education 
— to discuss the literature, review legisla- 
tion, educate the staff in providing neo- 
natal care; (2) general policy-making — to 
evaluate general policy with respect to 
protocols and hospital bylaws for such 
matters as witholding therapy; and (3) 
case review — to review select cases and 
provide an ad hoc, nonbinding opinion on 
cases when requested by a physician, a 
parent or someone involved in the case. 
The group includes a neonatologist, a 
pediatric surgeon, a nurse, a member of the 
clergy, a hospital administrator, and a 
parent of a graduate from the NICU. 
Bucciarelli noted that 
even this group doesn’t have infinite wisdom and 
can’t look at a given case with the same aware- 
ness that the people involved can. What it 
represents is seven people’s opinion that can be 
integrated into the decision process. 
He concluded that he didn’t think the 
committee should vote and that he didn’t 
think physicians should abrogate the re- 
sponsibilities to make these difficult deci- 
sions. “The committee should not be used 
to get you out of a tough situation yet the 
wording of the legislation gives you that 
impression.” 

Mathias added that one of the key roles 
of the ethics committee or group is educa- 
tion of the staff on issues like the ones 
before the panel. He felt the committee 
could do a lot from the educational stand- 
point to make the rest of the hospital more 
aware of what’s going on in the walls of the 
NICU and provide support in the decision- 
making process. 

Obviously, in a period of approximately 
three hours the panelists discussed a great 
number of areas. It is impossible to sum- 
marize in this short column the entire depth 
of the discussion or to provide a complete 
bibliography for those interested in the 
subject.® Certainly, the subject is one that 
will be of continuing importance and as 
noted, becomes more difficult with increas- 
ing technological availability and limited 
financial resources. 

Truly, it is no one person’s choice. As 
Mathias noted earlier in our discussion: 
[I]t is a difficult question and I think we would 
all prefer to leave the burden and responsibility 
on the parent. It is a tremendous responsibility 
and it is their child, so it would be nice if we could 
say “Yes, the parents can make these decisions 
all the time,” but again, you always have to 


question whether that’s adequately protecting 
the rights of the infant involved. 8) 


'Richard Lee Bucciarelli, M.D., is associate 
professor and chief, Division of Neonatology, 
Department of Pediatrics, University of Florida 
College of Medicine in Gainesville, Florida. He 
holds B.S. and M.D. degrees from the University 
of Michigan in Ann Arbor. His internship and 
residency were in pediatrics at the University of 
Florida from 1972-1974. He served as a fellow in 
neonatology and cardiology in the same De- 
partment from 1974-1976. He has been chief of 
the Division of Neonatology; director, Regional 
Perinatal Intensive Care Center and Director of 
Neonatal Transport at the University of Florida 
since 1982. He is certified in pediatrics, pediatric 
cardiology, and neonatal-perinatal medicine. He 
is a fellow in the Sections of Cardiology, Neo- 
natal and Perinatal Medicine of the American 
Academy of Pediatrics as well as serving in the 
Perinatal Section Council, Region 8. Recently 
he became the president of the Florida Society 


. for Neonatal-Perinatalogists. He has been a 


consultant on perinatal issues since 1983 for the 
Florida Pediatric Society. His honors include a 
Distinguished faculty teaching award from the 
University of Florida, Department of Pediatrics, 
in 1978 and an excellence in teaching award from 
the University of Utah, Department of Pedia- 
trics, in 1982. Dr. Bucciarelli has also authored 
and co-authored a significant number of articles, 
chapters in books, books and abstracts. 

2 David E. Mathias received his juris doctor in 
August of 1978 from the University of Florida 
College of Law and his bachelor of science in 
business administration (economics) from the 
same University in August 1975. He entered 
private practice in March of 1979 in Gainesville, 
Florida, and joined Shands Teaching Hospital 
and Clinics, Inc., as hospital attorney in Septem- 
ber 1980, and was promoted to his present 
position in October 1983. Since 1982 he has 
served as an affiliate associate professor teaching 
the subject of legal aspects of health care admini- 
stration for the College of Health Related Profes- 
sions, Health Services Administration, Univer- 
sity of Florida. He is a member of The Florida 
Bar, the American Bar Association, the Florida 
Association of Hospital Attorneys, the Ameri- 
can Society of Hospital Attorneys, and the 
National Health Lawyers Association. 

3Don Royston has been an assistant state 
attorney in the Eighth Judicial Circuit from 1979 
to date. He serves in the Juvenile Division 
working with delinquency and dependency 
matters. Since 1982 he has been an adjunct 
assistant professor of criminal justice at the 
University of Florida. He has done numerous 
training lectures for the Florida Juvenile Justice 
Institute, Guardian Ad Litem Program and 
HRS. He received his B.A. in sociology in 1974, 
and in 1979, his J.D., from the University of 
Florida. 

4For a good discussion of the April 15, 1985 
“Final Rule,” see “Final Federal ‘Baby Doe’ 
Rule Released” by E. Bruce Nicholson, vol. 9, 
No. 3, MENTAL AND PHYSICAL DISABILITY LAW 
REPORTER (hereafter “MPDLR”) May-June 
1985, at pp. 227, et seq. Nicholson also discussed 
and analyzed the child abuse amendments of 
1984, 42 U.S.C. §501, et seg. and the HHS’ 
proposed rules in the same REPORTER at vol. 9, 
p. 71. For those interested in this general area, I 
would commend to you the ABA publication, 


MPDLR, inasmuch as it provides up-to-date 
information on this and other related areas in 
connection with mental and physical disabilities. 
Obviously the controversy about the rules, 
regulations and laws will continue. The various 
rules are all available for you to review. See also 
Child Abuse Amendments of 1984, Pub. L. 
98457, which basically provided that in order to 
get federal child abuse funds, states must con- 
sider withholding of medically indicated treat- 
ment from handicapped newborns to be medical 
neglect to be best handled by the states’ child 
protective agencies. See also FLA. Stat. Chs. 39 
and 415, which deal with child abuse and neglect. 
5The only case in Florida dealing with the 
issue is Guardianship of Barry, 445 So.2d 365 
(Fla. 2d D.C.A. 1984). Judicial support was 
sought to remove life-support from a 10-month 
old child diagnosed as being terminally ill, with 
death being imminent, and whose life was only 
being supported through mechanical means. 
The court decided the judicial forum was not a 
necessary forum to make those decisions and 
that the family in consultation with the physi- 
cians are, or in this case would have been, an 
appropriate mechanism. The opinion decided 
that in fact the attending physician, plus two 
consulting physicians had to agree on a diag- 
nosis and agree on the treatment decision, and 
with that support treatment could be withdrawn 
without going through the judicial process. The 
Barry decision received support by the Supreme 
Court of Florida in dicta in John F. Kennedy 
Memorial Hospital v. Bludworth, 452 So.2d 921 
(Fla. 1984). 
6 A bibliography on the subject will be avail- 
able upon request made to Linda Weeks at The 
Florida Bar. 


Judith S. Waldman is university 
attorney for the University of Florida, 
Gainesville. She received her B.B.A. in 
management in 1966 from St. John’s 
University, and J.D. cum laude in 
1971 from the University of Miami. 

She writes this column on behalf of 
the Committee on Individual Rights 
and Responsibilities, Margot Pequig- 
not, chairman, and Linda Weeks, 
editor. 

Waldman expresses her apprecia- 
tion to the panelists without whose 
cooperation this column would not be 
possible. 
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General Practice 


Many courtrooms are graced with a sign 
obviously indicative of the aspiration of the 
presiding jurist that: “We who labor here, 
seek the truth.” Truth when clearly estab- 
lished is unequivocal, unambiguous, irrefut- 
able. 

Assume that a man marries a woman 
who is heavy with child—that being not 
conceived of his seed, not the product of his 
loin, indeed not the result of any sexual 
contact by him with the mother—can any 
human pronouncement change this truth? 
Is there any script writer talented enough to 
convince the audience that this good sama- 
ritan is the father of that child? 

At common law, the presumption that a 
child born during wedlock was legitimate 
was a virtually conclusive presumption. ! 
Even today, the presumption of legitimacy 
may only be overcome by clear and satis- 
factory testimony.? This is one of the 
strongest rebuttable presumptions known 
to law. 

As evidenced by this special issue of The 
Florida Bar Journal on children, society 
and the courts are becoming more sensitive 
to the rights of children. Most of the time in 
dissolution of marriage proceedings, the 
child is the only party not represented by 
counsel. Some courts are concerned that 
the child is the party who may need the 
representation most. The Rules of Civil 
Procedure permit the court to appoint 
guardians ad litem for minors.? Consider 
the following scenario: 

Wife was pregnant when they married. 
Husband knew it was not his child but 
agreed to his name appearing on the birth 
certificate. He paid the hospital bills and 
supported the family. 

One year later, he tells his attorney, “We 
agree on everything. We want an uncon- 
tested divorce. Don’t want to spend it all on 
lawyers. I am not the child’s natural and 
biological father. My wife won’t contest 
that. We married one month before the 
child was born. My wife and I agree that 


by William A. Cain and May L. Cain 


“Voir Dire, My Dear, You Are Filius Nullius” 


she will have sole custody. I will not have 
visitation nor be obligated to support the 
child in any manner. How long will it take 
to draft the papers? I don’t want her to 
change her mind.” 

The problems inherent in the setting 
described should cause one to pause. Can 
the parties enter into an agreement which 
has the effect of bastardizing the child? Can 
the child’s mother waive support for the 
child in exchange for sole parental respon- 
sibility upon such agreement? Can the 
court hearing the “uncontested” dissolu- 
tion of marriage make an adjudication of 
the husband’s nonpaternity merely upon 
agreement of husband and wife without 
other evidence such as blood tests, prior to 
depriving a child of years of future support? 
These questions have caused great contro- 
versy and emotional dissenting opinions 
when considered by our courts. 

Prior to a discussion of the court deci- 
sions on illegitimacy, the statutes govern- 
ing legitimacy should be examined. If the 
mother of a child born out of wedlock and 
the “reputed father shall at any time after 
its birth intermarry” the child becomes 
legitimate.* The intestate succession sta- 
tutes have been discussed in these cases as 
well. For purposes of intestate succession a 
child is a lineal descendant of his father if: 
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(a) the natural parents married before or 
after the birth of the child born out of 
wedlock even though the attempted mar- 
riage is void; (b) a court adjudicates pater- 
nity of the father before or after his death; 
(c) the paternity of the father is acknowl- 
edged by the father in writing.’ Subsection 
(c) has caused discussion as to whether the 
“father” who acknowledges the child’s pa- 
ternity in writing must be the child’s 
“natural” or “reputed” father. 

Under the predecessor statute, the 
Supreme Court of Florida determined that 
the statutes must be read in pari materia 
resulting in an acknowledgment in writing 
by the “reputed” father being sufficient for 
purposes of intestate succession to legiti- 
mize the child. It should be noted that the 
case in which this was determined con- 
cerned a collateral attack on the child’s 
legitimacy under a trust instrument, not a 
dissolution of marriage situation.’ Of 
course, adoption legitimatizes a child.* 

In considering questions of legitimacy 
and the effect on dissolution of marriage 
proceedings, one court has taken a strong 
stand in favor of the child. In Marshall v. 
Marshall, 386 So.2d 11 (Fla. Sth DCA 
1980), reh. den. 1980, the facts were similar 
to the scenario described herein. The differ- 
ence was that the wife maintained that the 
child was entitled to support from the 
husband notwithstanding that at the time 
of the marriage she told the husband that if 
the marriage failed she would not look to 
him for child support. 

Additional factors bearing upon the 
court’s decision were that the husband and 
wife signed an application for amended 
birth certificate and an affidavit which 
accompanied the application in which they 
acknowledged that they were the child’s 
natural parents. An amended birth certifi- 
cate was issued showing the husband to be 
the child’s natural father. Both parties 
admitted that the affidavit was false and 
that the husband was not the natural 


father. The trial judge determined that the 
husband had no duty to support the child. 

The Fifth District Court of Appeal re- 
versed, concerned about the “real party in 
interest,” the child. Its opinion based upon 
equitable considerations held that the child 
suffered detriment by the amendment of 
his birth certificate; therefore, the child 
should be permitted to argue that the 
husband is estopped from denying his 
acknowledgment of the child as his own. 
Additionally, the court held that even 
though the wife expressly promised not to 
seek child support if the marriage failed, 
her actions could not defeat the child’s 
claim for support. The court determined 
that the husband by his actions was the 
child’s father and owed the child a duty of 
support. 

A perusal of the decision quoted above 
causes one to experience with the court its 
understandable reluctance to stigmatize a 
child with the pronouncement that it is a 
bastard. 

In the Marshall case the mother and her 
husband admitted that the application for 
an amended birth certificate with accom- 
panying affidavit was false and that the 


husband was not the natural father. Upon 


the record in that case the appellate court 
had to accept as true the following: 

1. Mr. Marshall was not the biological 
father; 

2. The child was the result of a relation- 
ship by the mother with another male to 
whom she was not married; 

3. Mr. Marshall married the mother and 
by his action, for legal records legitima- 
tized a bastard. 

If the use of that term is offensive, 
consider that an apology accompanies this 
article, but it is true, is it not? 

The court held Mr. Marshall estopped 
from asserting the truth by his actions and 
because of what the court termed a fraud 
on the state by filing a false affidavit (where 
he said he was the father), again a recog- 
nized untruth, the court opined it would 
not aid him in avoiding his responsibility 
for his actions. The court felt neither party 
had clean hands, so held that Mr. Marshall 
remained the natural father with the duty 
of support. We submit that this legal fiction 
should have considered that while his 
hands may have been unclean, this concep- 
tion was, as to him immaculate. 
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The Marshall opinion expresses the feel- 
ing that a “parent” should not be able to so 
easily divest himself of all responsibility to 
a child when the marriage ceases. 

The Second District Court of Appeal 
treated a similar situation in a dissimilar 
fashion, and distinguished the cases. In 
Albert v. Albert, 415 So.2d 818 (Fla. 2d 
DCA 1982), the parties were married when 
the wife was seven months pregnant. The 
child was not the husband’s biological child 
although the husband signed the applica- 
tion for birth certificate. The wife sought 
support alleging that the husband assumed 
the obligation to support the child by 
agreement. The husband denied this. The 
trial court found that the husband owed a 
duty of support to the child. 

The Second District Court of Appeal 
reversed, holding that the obligation to 
support a child is based upon parentage or 
contract and that neither was proven in 
Albert. The wife’s contentions that the 
husband agreed to assume responsibility 
for the child were not found to be a 
contract to care for the child beyond the 
time he stood in loco parentis during the 
marriage. The dissolution of marriage ter- 
minated any in loco parentis relationship. 

The Albert case faced the truth and held 
that when all parties agreed upon the 
identity of the natural father, the presump-_ 
tion of legitimacy was overcome and the 
husband owed no duty to support a child 
who was not his natural or adopted child. 

In dicta, the court noted that in some 
cases, such as the Marshall case, equitable 
estoppel would apply. However, the doc- 
trine was not applied in Albert when the 
only misrepresentation was that given in 
the original birth certificate, and no other 
misrepresentation was made to the spouse 
or a child who relied upon it to his/her 
detriment. Albert followed the decision of 
the Fourth District Court of Appeal in the 
case of Taylor v. Taylor, 279 So.2d 364 
(Fla. 4th DCA 1973). : 

In Taylor, it was held that a husband was 
not obligated to provide support for a child 
who was not his natural child notwithstand- 
ing allegations that the husband undertook © 
to do so upon his marriage to the child’s 
mother. An additional factor considered 
by the court at that time was that the child’s 
mother lost the right under the bastardy 
statute to institute bastardy proceedings 
once she was a married woman. 

The dissent in Taylor asks the question: 
and what of the child? It is noted in the 
dissent that when the parties married, the 
husband had full knowledge of all the facts. 
There was no fraud on the part of the wife. 
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The dissent cites an old case which held 
that when one married a pregnant woman, 
he is regarded by law as adopting the child 
into his family upon its birth.'° The dissent 
asks, would the results be the same if after 
15 years of marriage the husband sought to 
bastardize the child (who was unaware of 
his paternity)? 

Unpopular as the Taylor and Albert 
decisions may be to some segments of 
society, it follows the thoughts of William 
Shakespeare through his character Lance- 
lot. 

It is a wise father that knows his own child. 
... murder cannot be hid long; a man’s son may; 
but in the end, truth will out."! 

All illegitimate’s right to support from 
his putative father cannot be contracted 
away by his mother. Shihall v. Pergeorelis, 
325 So.2d 431, 434 (Fla. Ist DCA 1975). 

How can the Marshall case stand? 
Should the courts be concerned with those 
who may abuse the system, including those 
who might be willing to give up support 
from a child’s natural father in exchange 
for sole custody, and to accomplish this 
may enter into an agreement that the 
natural father/husband is not really the 
natural father? Should proof beyond the 
parties’ own testimony be required in order 
to protect the child? 

The courts should continue to safeguard 
the rights of the child in dissolution of 
marriage proceedings where paternity, cus- 
tody and support are in issue, and perhaps 
even just as importantly when they appear 
not to be in issue. However, at what cost? 

In summation, it is time society recog- 
nizes the role of the good samaritan for 
what it is: one who attempts to aid another 
in dire stress. If a dissolution of marriage is 
thereafter sought whether it be after one or 
20 years, the facts if proved by competent 
testimony must be taken as they are, not as 
one would wish them to be. The courts 
which recognize the bond of flesh and 
blood are not guilty of stigmatizing nor 
penalizing the child. The mother had that 
distinct honor. 

Neither the court nor the advocates 
before it create the facts. We are bound by 
them as they come to us, by testimony and 
exhibits. Justice requires an impartial rul- 
ing predicated upon the facts proved and 
the applicable rules of law. The child does 
not require a guardian ad litem; the mother 
is its natural guardian.!2 

Had the mother married the natural 
father or had the husband formally 
adopted the child, there would be no 
stigma and no regret, but this they did not 
do. And what of the good samaritan? 


Weighing benefit against harm, would it 
not be wise and just to encourage the men 
of Mr. Marshall’s ilk, or is it wiser to 
discourage them by punishing them for the 
entire term of the child’s minority because 
they tried to help mother and child in a time 
of stress? 

There are no illegitimate children, only 
bastard parents. It is fervently wished that 
all children be considered legitimate, but 
the law has not yet reached that level. 

Until then we can only conclude: 

“For of all sad words of tongue or pen the 

saddest are these: It might have been.”!3 gu 


Eldridge v. Eldridge, 16 So.2d 163, 164 (Fla. 
1944); Gammon v. Cobb 335 So.2d 261, 264 
(Fla. 1976). 


2Gammon v. Cobb, 335 So.2d 261 (Fla. 1976). 


3FLA. R. Civ P. 1.210(b). 

4FLa. STAT. §742.091 (1975). 

SFLA. STAT. §732.108 (1977). 

6 — v. Barnett 360 So.2d 399 (Fla. 1978). 

"Id. 

STAT. §63.172 (1979). 

9Taylor v. Taylor was decided in 1973. In 
1976, Gammon v. Cobb 335 So.2d 261 (Fla. 
1976) held that it was unconstitutional to limit 
bastardy actions to unmarried women. FLA. 
STAT. §742.011 (1983) now provides that “any 
woman who shall be pregnant or delivered of a 
child may bring proceedings . . . to determine the 
paternity of such child.” 

10State v. Shoemaker (1883) 62 lowa 343 17 N. 
W. 589. 

1! SHAKESPEARE, MERCHANT OF VENICE, Act 
II, Scene II. 

!2FLA, STAT. §744.301(1) (1979). 

13 Whittier, Maud Muller, stanza 53. 
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Labor Law 


Front Pay in Actions Under the Age 
Discrimination in Employment Act: 
Evolving Remedies for Older Workers 


by Steven G. Wenzel 


Both state' and federal? law protect 
employees? and applicants for employment 
from discrimination based on age* by a 
covered employer.5 In McDonnell v. 
Georgia Osteopathic Hospital, Inc., 748 
F.2d 1543 (ith Cir. 1984), the United 
States Court of Appeals for the Eleventh 
Circuit augmented the remedies available 
to Florida employees who are found to be 
victims of unlawful age discrimination by 
authorizing an award of front pay. “Front 
pay” is a damage award representing the 
estimated present value of lost earnings 
from the date of judgment until the 
anticipated date of retirement or the time 
when an employee can assume a new 
position.® 

In McDonnell, the plaintiff was a woman 
61 years old at trial.? She had been em- 
ployed by the defendant for eight years 
initially as a clerk-librarian then as a sec- 
retary. She alleged that she had been 
discriminated against on account of her age 
by being denied a promotion, demoted, 
assigned to a desk facing the wall, given few 
duties and otherwise harassed until she left 
employment. She sought, in addition to 
back pay, liquidated damages and attor- 
neys’ fees, and future wages until she 
reached the age of 65 in lieu of reinstatement 
to her former position. She alleged that 
reinstatement was not a viable remedy in 
view of the circumstances of her treatment 
by the defendant hospital. 

The trial court found that she had dili- 
gently sought other employment. On ap- 
peal, the court held that if the plaintiff had 
reasonably refused a bona fide offer of 
reinstatement by the defendant, then front 
pay was a remedy available to her in a case 
brought under the Age Discrimination in 
Employment Act. 

Traditionally, courts have awarded vic- 
tims of unlawful age discrimination equi- 
table relief, including back pay® and 
reinstatement, have enjoined the commis- 
sion of unlawful employment practices,'® 
but have denied awards for pain and 
suffering'' and punitive damages. !2 

Successful plaintiffs have also received 


liquidated damages,'? prejudgment inter- 
est'* and attorneys’ fees.'5 The addition of 
front pay to this arsenal of plaintiff's 
weapons greatly increases the financial 
exposure of employers who commit prac- 
tices later found unlawful. 

In drafting the Age Discrimination in 
Employment Act (ADEA), Congress 
patterned its substantive provisions after 
Title VII but provided an enforcement 


mechanism under the Fair Labor Standards 


Act.'6 In pertinent part, §626(b) of the 
ADEA provides: 

In any action brought to enforce this chapter 
the court shall have jurisdiction to grant such 
legal and equitable relief as may be appropriate 
to effectuate the purposes of this chapter, in- 
cluding without limitation judgments compelling 
employment, reinstatement or promotion, or 
enforcing the liability for amounts deemed to be 
unpaid minimum wages or unpaid overtime 
compensation under this section.... 

Courts considering this language have 
reached varying results on the issue of front 
pay. Those which have granted front pay 
have held that Congress’ use of the “legal 
and equitable relief as may be appropriate 
to effectuate the purposes of this chapter” 
expressed an intention that the courts have 
broad remedial power to make victims of 
discrimination whole.!7 Other courts have, 
however, rejected the use of the front pay 
remedy. 

The First Circuit rejected front pay as a 
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remedy in age discrimination cases in Kolb 
v. Golding, Inc., 694 F.2d 869 (Ist Cir. 
1982) In Kolb, the plaintiff sought recovery 
for raises he would have received if he had 
remained in the defendant’s employ instead 
of being terminated unlawfully. The court 
found an analogy to contract actions where 
the plaintiff seeks recovery for lost profits 
to be appropriate and rejected any recovery 
for the discrimination plaintiff beyond the 
difference between his salary and that of his 
successor as too speculative. 

In Wehr vs. Burroughs Corp., 619 F.2d 
276 (3d Cir. 1980), the Third Circuit de- 
clined to reach the question of whether 
future damages may be awarded in ADEA 
cases. At the time of trial, the plaintiff was 
47 years old and he had nearly completed 
law school studies undertaken after his 
discharge. In a letter offered at the pretrial 
conference, the plaintiff’s counsel dis- 
claimed any desire to be reinstated. At the 
close of trial, the court denied a motion to 
amend the pleadings to include a demand 
for reinstatement or equivalent monetary 
relief. The court rested its decision on a 
finding that the plaintiff had waived any 
front pay claim by disclaiming any desire 
for reinstatement. 

Other courts have been more expansive 
in their interpretation of Congress’ intent. 
In Whittlesey v. Union Carbide Corp., 742 
F.2d 724 (2d Cir. 1984), the plaintiff was a 
former chief labor counsel to the defendant 
who had been involuntarily retired at age 
65. He brought action seeking both pre- 
liminary and permanent injunctive relief 
prohibiting his forced retirement. In the 
course of trial, it had become clear to the 
court that the animosity between the parties 
was such that the plaintiff would be ostra- 
cized and excluded from the functions of 
giving counsel.!9 

The trial court denied reinstatement to 
the plaintiff because of his former em- 
ployer’s hostility toward him but condi- 
tioned its denial on the availability of front 
pay, expressly holding that, if front pay 
were determined to be unavailable, then 
the plaintiff was entitled to an “unhappy 


; 
| 


reinstatement.” On appeal the court 
approved the award of front pay because 
the time period until the plaintiff would 
retire was relatively short and did not 
involve some of the uncertainties which 
would surround an award of front pay toa 
younger worker. 

Cancellier vy. Federated Department 
Stores, 672 F.2d 1312 (9th Cir. 1982), cert. 
denied, 459 U.S. 859 (1982), was brought 
by three former executives of long exper- 
ience at defendant’s I. Magnin operation. 
At trial one of the plaintiffs was called a 
“cancer” by one of the defendant’s exec- 
utives and all of the defendants were sub- 
jected to personal attacks. The court 
approved an award of damages in lieu of 
reinstatement but cautioned as to the 
speculative nature of that remedy. 

In Davis v. Combustion Engineering, 
742 F.2d 916 (6th Cir. 1984), the Sixth 
Circuit approved front pay in the amount 
of $88,000 for a victim of age discrimination 
as a part of the “make whole” policy of the 
ADEA but held that front pay is neither 
mandated nor prohibited by the Act. The 
court noted: 

[t]he award of front pay to a discriminatorily 
discharged 41-year-old employee until such time 
as he qualified for a pension might be unwar- 
ranted. On the other hand, the failure to make 
such an award for an employee age 63, likewise 
discriminatorily discharged, might be an abuse 
of discretion. 

Td. at 923. 

In Gibson v. Mohawk Rubber Co., 695 
F.2d 1093 (8th Cir. 1982), the Eighth 
Circuit Court of Appeals approved an 
award of future damages but expressly 
limited the award to the period which 
would precede a lawful termination such as 
a layoff due to a plant closing. 


Conclusion 

Courts, including the Eleventh Circuit 
Court of Appeals, have begun to enlarge 
the remedies available to older workers 
who are subjected to unlawful age dis- 
crimination. In certain factual circum- 
stances these workers are given front pay 
from the date of judgment until their 
normal retirement or reentry into the 
employment market. These awards recog- 
nize the difficulty older workers face in 
securing employment and the broad con- 
gressional policy prohibiting discrimina- 
tion against older workers. 

While no court has held that equitable 
relief of returning the employee to a former 
position is the preferred remedy, the courts 
granting front pay have done so only after 
finding reinstatement to be undesirable. In 
each case awarding front pay, the plaintiff 


has proven that he was subjected to treat- 
ment which was characterized as harass- 
ment or the court has observed an animosity 
between the parties which has been attrib- 
utable to the employer. 

A second factor present in the cases thus 
far has been the age of the plaintiff. In each 
case approving front pay the period covered 
by the front pay award has been relatively 
short because the date when the plaintiff 
could have been retired was at hand or the 
plaintiff would soon be on an equal footing 
in a new job to where he or she would have 
been if he or she had remained employed. 

Plaintiffs who meet these criteria es- 
tablished in the case law represent a sig- 
nificant exposure to defendants who must 
face the prospect of a jury trial on the 
factual issues as well as the equitable 
powers of the trial court which includes the 
power to award front pay. BJ 


' FLA. STAT. §760.01, et. seg. (1983). 

2 Age Discrimination in Employment Act, 29 
U.S.C. §621, et. seq. 

3“Employee is defined to be an individual 
employed by an employer except persons elected 
to public office or a person chosen by an elected 
official to be a member of his personal staff or an 
appointee on the policymaking level or an 
immediate advisor with respect to the exercise of 
the constitutional or legal powers of the elected 
office. 29 U.S.C. §630(f). A limited exemption to 
the protections in the Age Discrimination in 
Employment Act is also provided for persons 
employed as bona fide executives or in a high 
policymaking position. 29 U.S.C. §631(c)(1). 

4 Federal law provides protection for workers 
who are at least 40 years old but less than 70 
years old. 29 U.S.C. §631. Florida law contains 
no similar age restrictions. 

529 U.S.C.§630(b) defines “employer” as a 
person engaged in an industry affecting com- 
merce who has 20 or more employees for each 
working day in each of 20 or more calendar 
weeks in the current or preceding calendar year. 
29 U.S.C. §630(b). The Florida definition is the 
same with the exception that agents of “em- 
ployers” are treated as employers. FLA. STAT. 
§760.02(6) (1983). 

In addition to prohibiting discrimination by 
employers, both state and federal law prohibit 
discrimination by employment agencies and 
labor organizations. See 29 U.S.C. §623(b)(c) 
and FLA. STAT. §760.10(2), (3) (1983). 

6Patterson v. American Tobacco Co., 535 
F.2d 257 (4th Cir. 1976). 

7The facts of this case are set forth in the 
trial court’s decision reported at 574 F.Supp. 
214 (N.D. Ga. 1982). 

8 See, e.g., Rodriquez v. Taylor, 569 F.2d 
1231 (3d Cir. 1977), cert. denied, 436 U.S. 913 
(1978). 

9Criswell v. Western Air Lines, Inc., 514 F. 
Supp. 384 (C.D. Cal., 1981), aff'd, 709 F.2d 544 
(9th Cir. 1983). 

10 Hodgson v. First Federal Savings and Loan 
Association, 455 F.2d 818 (Sth Cir. 1972). 

1! Vazques v. Eastern Air Lines, Inc., 579 F.2d 
107 (ist Cir. 1978). 

12 Walker v. Pettit Construction Co., 605 F.2d 


128 (4th Cir. 1979). 

'3 Kelly v. American Standard, Inc., 640 F.2d 
974 (9th Cir. 1981). 

'4 See, e.g., Syvock v. Milwaukee Boiler Mfg. 
Co., Inc., 665 F.2d 149 (7th Cir. 1981). 

'S See, e.g., Rogers v. Exxon Research and 
Engineering Co., 550 F.2d 834 (3d Cir. 1977), 
cert. denied, 434 U.S. 1022 (1978). 

1629 U.S.C. §626(b). 

1729 U.S.C. §631 provides: 

“(a) The Congress hereby finds and declares 
that — 

“(1) in the face of rising productivity and 
affluence, older workers find themselves dis- 
advantaged in their efforts to retainemployment, 
and especially to regain employment when 
displaced from jobs; 

“(2) the setting of arbitrary age limits 
regardless of potential for job performance has 
become a common practice, and certain other- 
wise desirable practices may work to the dis- 
advantage of older persons; 

“(3) the incidence of unemployment, 
especially longterm unemployment with result- 
ant deterioration of skill, morale, and employer 
acceptability is, relative to the younger ages, 
high among older workers; their numbers are 
great and growing; and their employment 
problems grave; 

“(4) the existence in industries affecting 
commerce, of arbitrary discrimination in em- 
ployment because of age, burdens commerce 
and the free flow of goods in commerce. 

“(b) It is therefore the purpose of this 
chapter to promote employment of older persons 
based on their ability rather than age; to prohibit 
arbitrary age discrimination in employment; to 
help. employers and workers find ways of meeting 
problems arising from the impact of age on 
employment.” 

'8 Ina later case, Goss v. Exxon Office Systems, 
747 F.2d 885 (3d Cir. 1984), the Third Circuit 
approved an award of front pay in lieu of 
reinstatement for a female sales representative 
who was found to be a victim of gender based 
discrimination. At the time of trial, she had 
nearly completed a training program for a new 
employer. The court granted an award of front 
pay for the period from the date of judgment 
until she would enter the field for her new 
employer. She had made a claim for front pay 
from the date of judgment until the point in time 
when she would regain “her rightful place in the 
job market.” The court rejected this claim, 
estimated to cover 44 years as excessively 
speculative. 

19567 F.Supp. 1320, 1330. 
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Trial Lawyers’ Forum 


Archaic Res Judicata— Florida’s “Gaming Table” 


by Frank Santry and Joel Brown 


Florida law still requires virtually abso- 
lute mutuality for res judicata to apply. 
This strict adherence to a doctrine mandat- 
ing identity of parties operates in stark 
contrast to federal res judicata case law 
which has been extended to the near limits 
of due process protection. Florida’s con- 
tinued adherence to mutuality is judicially 
uneconomical and often fundamentally 
unfair. 


Res Judicata Doctrine 

Res judicata is defined by Black’s Law 
Dictionary as “a matter adjudged; a thing 
judicially acted upon or decided; a thing or 
matter settled by judgment.” Traditional- 
ly, state and federal courts have maintained 
different rules governing the application of 
the doctrine. In nondiversity cases since 
Erie R. Co. v. Tompkins, 304 U.S. 69 
(1938), federal courts have applied their 
own rules of res judicata. See, Heiser v. 
Woodruff, 327 U.S. 726, 733 (1946). Both 
state and federal systems have generally 
recognized that the res judicata doctrine 
applies only when a subsequent claim is 
identical to the claim actually litigated in 
the prior action. The primary conflict be- 
tween federal and Florida application has 
arisen regarding a requirement that the 
parties be mutual in both actions. 

The traditional res judicata rule required 
that both litigants must be concluded by 
the judgment or the judgment bound 
neither. In Bigelow v. Old Dominion 
Copper Mining & Smelting Co., 225 U.S. 
111, 112 (1912), the court stated “i]t is a 
principle of general elementary law that the 
estoppel of judgment must be mutual.” In 
Moore v. United States, 360 F.2d 353, 356 
(4th Cir. 1965), the court noted “the ration- 
ale of a doctrine of estoppel by judgment is 
that a competent tribunal has already given 
the question at issue full judicial review.” 

Shortly after the turn of the century 
federal courts began to erode the mutuality 
requirement. The Bigelow decision in 1912, 


acknowledged as exceptions to the mutual- 
ity requirement actions involving defen- 
dants in different suits related as principal 
and agent, master and servant, and indem- 
nitor and indemnitee. 

Favorable response to the expansion of 
the res judicata doctrine encouraged courts 
to limit further the mutuality requirement. 
See, e.g., Bruszewski v. United States War 
Shipping Administration, 181 F.2d 419 
(3rd Cir.), cert. denied, 340 U.S. 865 (1950). 
It was decided that a plaintiff having had 
one full and fair opportunity to litigate an 
issue and having lost should not be per- 
mitted to relitigate the issue simply because 
another defendant was available. 

A major step in the development of a 
nonmutual doctrine of res judicata was 
taken by the California Supreme Court in 
Bernhard v. Bank of America National 
Trust & Savings Association, 19 Cal.2d 
807, 122 P.2d 892 (1942). Justice Traynor 
wrote for a unanimous California Supreme 
Court rejecting the doctrine of mutuality. 
In Bernhard, the plaintiff and other benefi- 
ciaries of a will had filed an action against 
the executor of an estate objecting to an 
account of the deceased. The plaintiff was 
unsuccessful in that proceeding. She filed a 
subsequent action on the same claim 
against the bank in which the disputed 


money was deposited. The trial court en- 
tered judgment for the defendant holding 
that plaintiff’s claim was conclusively deter- 
mined in the prior action. 

On appeal, the plaintiff argued that res 
judicata did not apply because the defen- 
dant was neither a party nor in privity with 
a party in the prior action. In affirming the 
lower court decision, Justice Traynor 
stated that there was “no compelling reason 
... for requiring that the party asserting the 
plea of res judicata must have been a party, 
or in privity with a party, to the earlier 
litigation.” Jd. at 812. 

The Bernhard reasoning persuaded 
many federal and state courts to abandon 
the mutuality requirement. In Bruszewski, 
the court noted that both “orderliness and 
reasonable time saving in judicial admini- 
stration” resulted from eliminating the 
mutuality requirement. Jd. at 421. Further, 
a party who had exercised one fair and full 
opportunity to prove aclaim and had failed 
should be precluded from trying the claim 
again with a separate party unless some 
overriding consideration of fairness dic- 
tated otherwise. 


Nonmutual Defensive Collateral 
Estoppel 

The federal courts have been particular- 
ly prone to dispense with the mutuality 
requirement when a party seeks to invoke 
defensive collateral estoppel. Defensive 
collateral estoppel occurs when a defen- 
dant seeks to prevent a plaintiff from 
asserting a claim that he has previously 
litigated and lost against another defen- 
dant. The United States Supreme Court 
rejected the mutuality requirement for de- 
fensive collateral estoppel in Blonder- 
Tongue Laboratories v. University of Illi- 
nois Foundation, 402 U.S. 313 (1971). 

The plaintiff in Blonder-Tongue had 
unsuccessfully litigated the validity of its 
patent in federal court. See, University of 
Illinois Foundation v. Winegard Co., 271 
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F.Supp. 412 (S.D. Iowa 1967), affd, 402 
F.2d 125 (8th Cir. 1968). The plaintiff had 
another patent infringement suit pending 
in federal court at the time the Winegard 
case was decided. The court in the second 
action disagreed with the result reached in 
Winegard and ruled that the patent was 
valid. The U.S. Court of Appeals affirmed 
the district court’s determination that the 
patent was valid. University of Illinois v. 
BlonderTongue Laboratories, 422 F.2d 


769 (7th Cir. 1970). 

The U.S. Supreme Court granted cer- 
tiorari and determined that “an arguable 
misallocation of resources” occurs when a 
defendant is required to present a complete 
defense to a claim which the plaintiff has 
fully litigated and lost in a prior action. The 
court concluded that “[p]Jermitting repeated 
litigation of the same issue as long as the 
supply of unrelated defendants holds out 
reflects either the aura of the gaming table 
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or ‘a lack of discipline and of disinter- 
estedness on the part of the lower courts, 
hardly a worthy or wise basis for fashioning 
rules of procedure.”? Supra, at 329. 


Nonmutual Offensive Collateral 
Estoppel 

A more recent and perhaps more con- 
troversial expansion of the res judicata 
doctrine permits its use offensively despite 
a lack of mutuality. Offensive collateral 
estoppel occurs when a plaintiff seeks to 
preclude a defendant from litigating an 
issue that the same defendant had pre- 
viously litigated unsuccessfully in an action 
with another plaintiff. The reluctance 
totally to accept offensive use of collateral 
estoppel arises because it does not share 
many of the advantages of defensive col- 
lateral estoppel. Offensive collateral estop- 
pel does not necessarily promote judicial 
efficiency. A potential plaintiff can forego 
intervention, in a pending suit, await an 
adjudication favoring the first plaintiff, 
and then institute an action on the same 
claim against the defendant arguing the 
defendant is collaterally estopped from 
relitigating his prior loss. Thus, offensive 
collateral estoppel may sometimes encour- 
age serial litigation. 

Another criticism of offensive collateral 
estoppel is that it may be unfair to the 
defendant when the prior suit claims such a 
nominal amount that the defendant has 
little incentive to vigorously defend. If the 
defendant is exposed to a significant loss in 
the second action on the issue, an arguable 
injustice may result. 

The United States Supreme Court con- 
sidered these relative advantages and dis- 
advantages in Parklane Hosiery v. Shore, 
439 U.S. 322 (1979). It concluded that the 
preferable approach was to permit the use 
of offensive collateral estoppel and vest 
broad discretion in the trial court to deter- 
mine when it should be applied. 

In Parklane, the plaintiffs filed an action 
against the defendant alleging the issuance 
of a materially false and misleading proxy 
statement in connection with a merger. 
While the first action was pending, the 
Securities and Exchange Commission 
sought an injunction against the same 
defendant on the same issue. After a bench 
trial, the court entered a declaratory judg- 
ment in favor of the SEC. 

The plaintiff in the other case against the 
defendants unsuccessfully sought a partial 
summary judgment on the res judicata 
effect of the SEC judgment against the 
defendants. The district court denied the 
motion finding that such an application of 


offensive collateral estoppel would violate 
the defendants’ seventh amendment right 
to a jury trial. The circuit court reversed 
holding that offensive collateral estoppel 
was appropriate even in a jury trial situa- 
tion, when a litigant had a full and fair 
opportunity to litigate the issue in an 
earlier nonjury determination. 

The Supreme Court affirmed the appel- 

late court decision. For the majority, Mr. 
Justice Stewart noted: 
The general rule should be that in cases where 
the plaintiff could easily have joined in the 
earlier action or where, either for reasons dis- 
cussed above or for other reasons, the applica- 
tion of offensive collateral estoppel would be 
unfair to a defendant, a trial judge should not 
allow the use of offensive collateral estoppel. 


Id., at 651-52. 


Nonmutual Collateral Estoppel 
in the Criminal-Civil Nexus 

A significant consequence of the expand- 
ing federal doctrine of res judicata has been 
the estoppel effect of a prior criminal 
conviction on a subsequent civil action 
involving the same issue. In Wolfson v. 
Baker, 623 F.2d 1074 (Sth Cir. 1980), 
Wolfson had been convicted of the sale of 
unregistered stock. He later filed a civil 
action in which an issue was whether he 
knew that a registration statement was 
required for the sale of stock. The appellate 
court affirmed the district court’s decisicn 
applying collateral estoppel principles to 
establish Wolfson’s knowledge of illegality. 
The court was unable to perceive “any 
reason why the rejection of the mutuality 
rule should not apply equally when the 
prior action was criminal.” Id., at 1080. 
Thus, nonmutual collateral estoppel pre- 
vented the relitigation of an issue in a civil 
trial that had already been determined in 
criminal proceedings. Additionally, no 
seventh amendment questions were in- 
volved since the prior criminal adjudica- 
tion was based on a jury verdict. 

In the United States v. Frank, 494 F.2d 
145 (2nd Cir. 1974), the appellate court 
promulgated a rule that “a fact once estab- 
lished, after full and fair trial, beyond a 
reasonable doubt, should not have to be 
relitigated in a context where a preponder- 
ance of the evidence is all that is required.” 
Td., at 160. 


The Contemporary Federal 
Res Judicata Doctrine 

In summary, the present federal stan- 
dards of res judicata require the party 
asserting estoppel to show: (1) the issue to 
be concluded is identical to the one in- 
volved in the prior litigations; (2) in the 


prior action the issue was actually litigated; 
(3) the determination made of the issue in 
the prior action must have been necessary 
and essential to the resulting judgment; and 
(4) the party against whom the conclusive 
effect of judgment is claimed must have 
been a party or privy to the loser in the 
prior judgment. Hardy v. Johns- Mansville 
Sales Corp., 681 F.2d 334, 341 (Sth Cir. 
1982). 
Florida’s Archaic Res Judicata 
Standard 

Florida has not kept up with the federal 
trend toward more expansive res judicata 
application. In Ford v. Dania Lumber & 
Supply Co., Inc., 150 Fla. 435, 7 So.2d 594 
(1942), the Supreme Court of Florida 
noted that one essential element of the law 
of res judicata was identity of parties. Strict 
mutuality has so retarded res judicata in 
Florida that there is practically no case 
authority on the defensive use of collateral 
estoppel. Regarding offensive use, the cases 
reciting the rule of mutuality are legion. 
Some of the more recent cases include 
Seaboard Coast Line R. R. Co. v. Arnett, 
303 So.2d 653 (Fla. Ist DCA 1974); 
Gonzalez v. Gonzalez, 413 So.2d 97 (Fla. 
3d DCA 1982); Nell v. International 


Union of Operating Engineers Local #675, 
427 So.2d 798 (Fla. 4th DCA 1983); 
Albrecht v. State, 444 So.2d 8 (Fla. 1984); 
and Trucking Employees of North Jersey 
Welfare Fund v. Romano, 450 So.2d 843 
(Fla. 1984). Each of these cases adhere to 
the classic rule that res judicata can be 
applied only to identical parties or their 
privies. 

The limited application of the doctrine 
has not advanced judicial economy. In 
Zurich Insurance Co. v. Bartlett, 352 So0.2d 
921 (Fla. 2nd DCA 1977), cert. denied, 359 
So.2d 1210 (Fla. 1978), two men were 
passengers in the bed of defendant’s truck. 
An accident killed one and injured the 
other. The surviving passenger brought a 
negligence action against the defendant 
and prevailed. Subsequently, the deceased 
passenger’s administratrix filed suit and 
received partial summary judgment on 
defendant’s liability based on the prior 
adjudication. The district court of appeal 
reversed the trial court decision for lack of 
mutuality. 

In Newport Division, Tenneco Chemi- 
cals, Inc., v. Thompson, 330 So.2d 826 
(Fla. lst DCA 1976), two men died in a fire 
at Tenneco’s plant. Their estates obtained 
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judgments against Tenneco for wrongful 
death. The widows then instituted survival 
actions against Tenneco. The trial court 
entered partial summary judgment on liabil- 
ity on plaintiffs’ assertion of res judicata. 
The district court reversed because the 
mutuality requirement of Florida law was 
not satisfied. The contrast between these 
cases and Parklane Hosiery Co. v. Shore, is 
apparent and striking. 

Florida’s most ludicrous failure to apply 
modern res judicata concepts arises in the 
previously discussed criminal-civil nexus. 
In Nell v. International Union of Operaing 
Engineers Local #675, Nell was convicted 
under an indictment which charged that he 
willfully embezzled union funds. Nell was 
covered by asecurity bond underwritten by 
Fidelity & Deposit Co., of Maryland. The 
union brought an action under the bond to 
recover the amount embezzled. The insurer 
filed a third-party complaint seeking indem- 
nity from Nell. Fidelity’s motion for partial 
summary judgment against Nell was 
granted by the trial court. 

The Fourth District Court of Appeal 
reversed. It noted that had the action been 
brought in federal court applying federal 
standards of res judicata the opposite result 
would have occurred. 

The action was brought, however, in the courts 
of this state; and the Supreme Court of Florida 
has held repeatedly, at least in civil actions, that 
collateral estoppel, or estoppel by judgment, 
requires identity of parties in both actions.3 
Id., at 799 

The Florida Supreme Court a short time 
later reiterated its adherence to the mutu- 
ality doctrine in the criminal-civil area. In 
Trucking Employees of North Jersey Wel- 
fare Fund v. Romano, 450 So.2d 843 (Fla. 

1984), the defendants were general partners 
and business managers of a limited partner- 
ship. They had been found guilty of fraud 
and misrepresentation under the federal 
RICO statute. The plaintiff limited part- 
ners filed a civil complaint alleging breach 
of fiduciary duty, conspiracy to defraud, 
breach of the limited partnership contract 
and violations of the federal RICO statute. 
The plaintiffs sought and obtained a sum- 
mary judgment based on the criminal con- 
viction. The Fourth District Court of 
Appeal reversed the decision because the 
mutuality requirement was not satisfied.4 
However, it certified the following ques- 
tion to the Florida Supreme Court: 
May a litigant, who is not a party to a prior 
criminal proceeding that resulted in a judgment 
of conviction, use the judgment of conviction 
“offensively” in a civil proceeding to prevent the 
same defendant from relitigating issues resolved 
in the earlier criminal proceeding.‘ 
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The Supreme Court answered the ques- 
tion negatively and maintained the con- 
flicting application of res judicata stan- 
dards between Florida and the federal 
courts. 


Conclusion 

Florida’s continued adherence to out- 
moded mutuality requirements in the appli- 
cation of the doctrine of res judicata is at 
best inefficient and at worst unfair. Succes- 
sive litigation on issues previously con- 
cluded after a full and fair opportunity to 
be heard has not advanced the interest of 
justice in Florida. At a time when the 
bench, bar and public cry out for an easing 
of overcrowded court dockets and expedi- 
tion in judicial proceedings, Florida’s 
“gaming table” should no longer survive. 

1 BLACK’s LAw DICTIONARY, 5th Ed., p. 1174, 
(1979). 

2 Quoting Kerotest Manufacturing Co. v. C- 
O-Two Company, 342 U.S. 180, 185 (1952). 

3 A helpful history of the federal development 
of the res judicata doctrine is contained at n. 4, p. 
800-01. 

4Romano v. Trucking gmployees of North 
Jersey Welfare Fund, 427 So.2d 802 (Fla. 4th 
D.C.A. 1973). 

5Id., at 803. 
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Admunistrative Law 


Judicial Review of Administrative License 
Disciplinary Penalties: 
Oversight to Nonreviewability 


by George L. Waas 


The scope of judicial deference accorded 
to administrative agencies is nowhere 
more evident than with respect to the im- 
position of penalties imposed upon profes- 
sional or business licensees, for where such 
penalties are within the statutorily-stated 
range (such as revocation, suspension, pro- 
bation, etc.), the appellate courts have 
found themselves to be without authority 
to review those penalties unless agency 
findings are at least in part reversed.! 
Florida Real Estate Commission (FREC) 
v. Webb, 367 So.2d 201 (Fla. 1979). 

This effect allows an administrative 
agency to revoke a license for the most 
insignificant of infractions. In short, the 
adage “let the punishment fit the crime” 
has no applicability in license disciplinary 
proceedings. 

And yet, it was not always so. 


The Past: Oversight 

In the not-too-distant past, when a 
licensing agency abused its discretion by 
prescribing punishment beyond that which 
the court deemed proper, the appellate 
courts had the authority to remedy the 
error. 

In Florida Real Estate Commission v. 
Rogers, 176 So.2d 65 (Fla. 1965), the 
Supreme Court, in construing §120.31 of 
the Administrative Procedure Act as it 
then read, determined that, by the autho- 
rity therein permitting an appellate court 
to remand to an agency to enter any order 
as “is appropriate on the record,” the 
district courts of appeal possessed the 
authority to reduce penalties imposed by 
an administrative agency on the ground 
that the agency-imposed penalty consti- 
tuted an abuse of discretion. 

In Davis v. Florida State Board of 
Dental Examiners, 181 So.2d 559 (Fla. Ist 
DCA 1965), the court reduced a three- 
month suspension to a reprimand on the 
grounds that the dental board’s penalty 
was “inordinately severe and constitutes 
an abuse of the discretion vested in the 


board by the statute.” Jd., at 562. And in 


Russ v. Pepper, 190 So.2d 783 (Fla. 3d 


DCA 1966), a dental board’s six-month 
suspension was deemed excessive and the 
court determined that the maximum 
punishment sustainable was suspension of 
Dr. Russ’ license for 30 days. The court’s 
reasoning in Russ was that the offenses 
related to recordkeeping and, therefore, 
the penalty imposed by the board did not 
fit the crime. 

Judicial analysis of the claimed exces- 
siveness of an administrative penalty con- 
tinued in Erwin v. State Department of 
Professional and Occupational Regula- 
tion, Division of Professions, Florida 
State Board of Dentistry, 320 So.2d 2 
(Fla. 2d DCA 1975) and Richardson v. 
Florida State Board of Dentistry, 326 
So.2d 231 (Fla. Ist DCA 1976). In Erwin, 
the court held that 
Even where the findings of an administrative 
board are supported by the record, there is 
authority in this court to direct changes in the 
penalty. . . . However, where the penalty is 
imposed by a peer group of professionals and is 
within the allowable range, this court is reluc- 
tant to disturb it. 

Id., at 6. 

Although Erwin and Richardson in- 
volved reversals with respect to certain 
findings of fact and conclusions of law the 
Erwin court remanded the proceedings for 


the purpose of allowing the board of den- 
tistry to reconsider whether the penalty of 
revocation was appropriate, and the 
Richardson court remanded for imposi- 
tion of a penalty not exceeding a public 
reprimand and 30-day license suspension. 
Both courts took these respective ap- 
proaches without ever mentioning the 
governing statutes which authorized the 
board-imposed penalties as being within 
the statutory range! 

In Poirier v. Division of Health, State 
of Florida Department of Health and 
Rehabilitative Services, 351 So.2d 50 (Fla. 
Ist DCA 1977), the court, relying upon 
certain procedural and substantive errors 
contained in the record, concluded that a 
one-year suspension should be reduced to 
a 90-day suspension. The point of empha- 
sis here is that the one-year suspension for 
the one charge which the court found 
substantiated was within the statutory 
range available to the agency. 


The Break 

The break in judicial scrutiny of the 
excessiveness or severity of an administra- 
tive penalty came in Carlton v. State 
Division of Occupations, Department of 
Professional and Occupational Regula- 
tion, Florida Real Estate Commission, 
354 So.2d 77 (Fla. Ist DCA 1977) wherein, 
on petition for rehearing, the court re- 
versed its earlier per curiam opinion find- 
ing in favor of the licensee upon a claim of 
the harshness of the penalty. In Carlton, 
the court found that, although the licensee 
was guilty of a technical violation, the 
record did not establish a conscious effort 
to deceive nor reflect such conduct as to 
justify the imposition of the maximum 
penalty allowed by law. Therefore, the 
court reduced a two-year suspension to a 


one-year suspension. However, on rehear- 


ing the court, citing F.S. §120.68(12), held 
that judicial review of the penalty imposed 
by an agency is prohibited unless “abuse 
of discretion clearly appears from the 
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record.” Id., at 79. 

The court further determined that it 
could not substitute its judgment for that 
of the agency on an issue of discretion 
when competent substantial evidence ap- 
peared in the record in support of the 
agency’s findings. The Florida Supreme 
Court in FREC v. Webb ruled in a more 
restrictive manner than had the district 
court of appeal in Carlton by holding that, 
regardless of the nature of the violation, so 
long as the penalty imposed is within the 
statutory range, an appellate court is 
without authority to review the penalty 
unless agency findings are at least in part 
reversed.” 


Nonreviewability and Its 
Consequences 

The overriding problem demonstrated 
by Webb and its progeny is that, as many 
of the regulatory statutes presently read, 
the entire range of penalties available to 
an agency relates to the most insignificant 
infraction to the gravest of offenses. There- 
fore, it is entirely possible that a technical 
violation could result in a license revoca- 
tion or a lengthy suspension as the ap- 
pellate courts stand by, deeming them- 


selves to be powerless to mesh the punish- 
ment with the crime or to correct abuse of 
discretion.3 

A review of the more than 30 cases 
citing FREC v. Webb reveals general ad- 
herence to the principle that agency im- 
position of a penalty authorized by statute 
cannot constitute an abuse of discretion 
and therefore is unreviewable.‘ Of interest, 
however, is the reference by the First 
District Court of Appeal in Sellars v. 
Florida Real Estate Commission, 380 
So.2d 1052, 1054 (Fla. Ist DCA 1979) to 
review of “an appropriate disciplinary 
measure,” in that, under FREC v. Webb, 
appropriateness is not an issue. This is so 
because there can be no abuse of discre- 
tion when an agency is statutorily free to 
impose the harshest of penalties for the 
most insignificant of infractions. 

The adage “let the punishment fit the 
crime” is of no consequence in license 
disciplinary proceedings, for so long as an 
agency is statutorily permitted to invoke 
the harshest of penalties for the most 
insignificant of infractions, claims of 
abuse of discretion, excessiveness or harsh- 
ness are of no significance to the appellate 
courts.5 
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The First and Third District Courts of 
Appeal have recognized the problems 
wrought by FREC v. Webb. In Rotstein v. 
Department of Professional and Occupa- 
tional Regulation, 397 So.2d 305, 307(n) 
(Fla. Ist DCA 1980), the court reflected 
upon 
inconsistent and draconian penalties [as being] 
more than a possibility when professional regu- 
latory boards, composed of part-time judges 
largely chosen from the accused’s peer group, 
... are at liberty to disregard, without its stated 
reason, a reasoned penalty recommendation.® 

In an effort to come to grips with FREC 
v. Webb, at least one appellate court has 
established a sliding scale of evidence 
necessary to sustain a finding of guilt, 
depending upon the severity of the penalty 
imposed. In Bowling v. Department of 
Insurance, 394 So. 2d 165, 172 (Fla. Ist 
DCA 1981), it was held that “the critical 
matters in issue must be proved by evi- 
dence which is indubitably as ‘substantial’ 
as the consequences.” The obvious pur- 
pose of Bowling is to assure that the 
nature of the proceeding and the severity 
of the penalty influence the determination 
by a reviewing court as to whether the 
requisite evidentiary standard has been 
met so as to justify the agency-imposed 
discipline. 

The “sliding scale” approach is not with- 
out its detractors, however. A problem 
arising from this approach is that the 
professional or business licensee often is 
not apprised of the specific penalty sought 
by the agency. As a result, licensees are left 
in the dark as to their preparation or what 
they may anticipate from the agency for 
the charged offense or offenses. For ex- 
ample, when an agency charges a profes- 
sional or business licensee with what 
appears to be technical infractions, must 
the licensee presume the license may be 
revoked for these technical infractions? 


A Light at the end of the Tunnel? 
A possible solution to this situation is 
found in those provisions requiring certain 
licensing agencies to establish guidelines 
for the disposition of disciplinary cases 
involving specific types of violations.’ 

In Clark v. Department of Professional 
Regulation, 463 So. 2d 328 (Fla. Sth DCA 
1985), Judge Frank D. Upchurch, Jr., ina 
concurring and dissenting opinion, at- 
tempted to come to grips with the impact 
of FREC v. Webb and F.S. §455.331(4), 
requiring the adoption of guidelines per- 
taining to the imposition of discipline. As 
Judge Upchurch pointed out: 

By enacting Section 458.331(4) the legislature 
sought to avoid a completely arbitrary imposi- 
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tion of penalties. The Board contends however 
that under the Supreme Court’s holding in 
Florida Real Estate Commission v. Webb, 367 
So.2d 201 (Fla: 1978), so long as the agency 
imposes a penalty prescribed by law it has acted 
within the range of its discretion and a review- 
ing court cannot overturn it unless the agency’s 
finding is at least in part reversed. That case, 
however, is inappropriate because the legislature 
did not mandate the adoption of guidelines in 
disciplining real estate licensees, apparently 
recognizing that the range of violations would 
not be as varied and diverse as those anticipated 
in the medical field. The construction of effec- 
tive guidelines, I concede, is a complex matter 
which the legislature recognized in delegating 
the task to the Board. The Board, in my opin- 
ion, has done little more than paraphrase the 
penalties authorized by the statute and while it 
listed certain factors to be considered, the rule is 
silent as to how those factors are to be weighed 
or applied. It is obvious that neither the Board 
nor the examiner is following or considering 
these guidelines. The examiner does not explain 
why he recommended a one-year suspension, 
and the Board gives no explanation as to why it 
deemed the recommended penalty inappro- 
priate. 


The penalty, after reviewing the cases listed 
above, seems unusually harsh. Because the 
“guidelines” give us no guidance, however, I 
cannot say the penalty is unduly harsh (Empha- 
sis added.)® 
Id., at 336. 

In light of the Webb decision, it appears. 
that the courts will reverse or remand the 
case to an agency for reconsideration of a 
penalty only if the courts find the agency 
acted outside the scope of discretion dele- 
gated by law, Dreyer v. Florida Real 
Estate Commission, 370 So.2d 95 (Fla. 4th 
DCA 1979); the agency imposed a statu- 
torily-unauthorized penalty, Hays v. De- 
partment of Business Regulation, 418 
So.2d 331 (Fla. 3d DCA 1982); a licensee 
is found guilty of violating a statute with 
which he was not charged, Glenn v. De- 
partment of Professional Regulation, 410 
So.2d 935 (Fla. 3d DCA 1982); or the 
agency improperly interpreted the licens- 
ing statute, Harnett v. Department of 
Insurance, 406 So.2d 1180 (Fla. Ist DCA 
1981). 

FREC v: Webb, when meshed with 
Bowling, demonstrates the need for a 
greater sense of stability in the administra- 
tive disciplinary process. Perhaps ‘the 
uniform mandating of agency adoption of 
_administrative penalty guidelines similar 
to the criminal sentencing guidelines, upon 
penalty of denominating an agency’s fail- 
ure to adopt such guidelines as a material 
error in procedure, would solve the present 
status of penalty imposition and allow for 
the return of a reasonableness standard. 

Of critical importance here, however, is 
that the traditional and valuable notion 
that administrative discretion must be ex- 


ercised reasonably and in good faith, | 
Fla. Jur. 2d, Administrative Law, §41 and 
§169, must apply to imposition of license 
discipline at least with the same degree of 
vigor as is applicable to other types of 
administrative decisionmaking. 

This leads to a second approach toward 
resolution of the problems presented in 
this article; that is, a return to the pre- 
FREC v. Webb posture whereby an appel- 
late court will not substitute its judgment 
on an issue of discretion pertaining to pen- 
alty imposition provided that the penalty 
imposed is supported by evidence estab- 
lishing a violation as grave as the penalty 
is severe. This is the thrust taken in Bowl- 
ing and is consistent with the preFREC v. 
‘Webb cases decided after 1975 

If FREC v. Webb retains its viability 
and an agency remains free to impose any 
penalty within its statutory range for any 
infraction or offense, then the commands 
of adherence to agency practice and prece- 
dent — and, indeed, the system of checks 
and balances within the disciplinary ambit 
— will be full of sound and fury to an 
accused, yet signify nothing. BJ 


'The futility of review and remand upon 
partial reversal of agency. findings is demon- 
strated by Glenn v. Department of Professional 
Regulation, 410 So.2d 935 (Fla. 3d D.C.A. 
1982). 

2Interestingly, the Erwin, Richardson and 
Poirier decisions reflective of judicial oversight 
of penalty impositions were handed down at the 
time FLA. STAT. §120.68(12), read as it did 
when Carlton and Webb were decided. In fact, 
the prohibition on the appellate court’s substi- 
tuting its judgment for that of an agency on an 
issue of discretion has been on the books since 
the APA’s enactment in 1974. Yet, this pro- 
vision did not prevent the Erwin, Richardson 
and Poirier courts from exercising oversight of 
the reasonableness of administrative penalties 
in licensing cases. 

3 Under FLA. STAT. §120.57(1)(b) 9, a hearing 
officer’s recommended penalty must be accept- 
ed unless the agency, in altering the recommen- 
dation, points to the record for justification of 
this change. However, it is not difficult for 
agencies.to recite, in boilerplate fashion, that 
they have reviewed the entire record, believe the 
record justifies modification and point to a page 
or line of the record to support this view. 
Agencies are not required evidentiarily to 
demonstrate the correctness of this recitation. 
Therefore, such a check on the “reasonable- 
ness” of the imposition of a penalty is a tenuous 
one The value of remand for agency considera- 
tion of matters of record supporting penalty 
modification is demonstrated in footnote 6. 


_Examples of the entire range of penalties avail- 


able to an agency for the most insignificant of 
infractions to the most profound of offenses are 
found in the following statutes: FLA. STAT. 
§§457.109, 458.331, 459.015, 460.413, 461.013, 
462.14, 463.016, 464.018, 465.016, 466.028, 
470.036, 471.033, 472.033, 473.323, 474.214, 
475.42, 477.029, 481.225 and 561.229. This list 


THE FLORIDA BAR JOURNAL/OCTOBER 1985 83 


is by no means all inclusive. 

‘In Fresh Start, Inc., d/b/a Strip Ahoy v. 
Division of Alcoholic Beverages and Tobacco, 
469 So.2d 244 (Fla. 2d D.C.A. 1985), the court 
specifically determined that the reasonableness 
of a penalty is not reviewable 

5 Existing remedial considerations pertaining 
to the harshness of a penalty appear of little, if 
any, significance. Although an agency now is 
required to explicate its reasons for disregard- 
ing a recommended penalty, FLa. STAT. 
§120.57(1)(b) 9, such a “burden” placed upon 
the agency is of no consequence in that the 
agency may increase the recommended penalty 
without any consideration of reasonableness 
provided that the increase is within the statu- 
torily-permissible range. And while FLA. STAT. 
§120.68(12)(b), directs the remand of a case by 
the appellate court to the agency if the agency 
action is inexplicably inconsistent with prior 
agency experience, such a claim appears to be 
of little, if any, value. See Clark v. Department 
of Professional Regulation, Upchurch, Jr., J., 
concurring and dissenting opinion, infra, regard- 
ing dissimilar penalties. This author is unaware 
of any case in which.a penalty was reversed on 
the grounds that it failed to comply with this 
statute. 

6 And in Glenn v. Department of Professional 
Regulation, the court, in dealing with remand, 
said 
“We note that even if we had determined that 
any one of the violations was not supported by 
the evidence, it would have been a useless act to 
remand on authority of Florida Real Estate 

Commission v. Webb, 367 So.2d 201 (Fla. 
1978) for reconsideration of the length of suspen- 
sion, which penalty we consider extremely harsh 
on these facts, in that a single violation under 
Section 466.028(1) (a) (a), mandates a minimum 
six-month suspension.” 410 'So.2d at 936. 

7For example, see FLA. STAT. §§458.331(4), 
459.015(4) and 465.016(4). 

8In Clark, the hearing officer recommended a 
one-year suspension; the Board of Medical 
Examiners opted for revocation. The court 
deemed this penalty “harsh,” but asserted that it 
“is not charged with the responsibility for the 
administration of the practice of medicine as is 


-the Board . . . so'long as the penalty imposed is 


within the permissible range of statutory 
law. . . .” 463 So.2d at 333. This graphically 
illustrates the problem wrought by FREC v. 
Webb, for judicial review of a penalty has 
nothing whatsoever to do with the practice of 
medicine—or any other discipline, rather, it has 
everything to do with reasonableness in the 
exercise of administrative discretion; specifically, 
whether the charge and evidence support the 
severity of the penalty imposed by the agency. 


George L. Waas is a partner in the 
firm of Slepin, Slepin, Lambert & 
Waas, Tallahassee. He is chairman of 
‘the Administrative Law Section and 
writes this column on behalf of that 
section, Drucilla Bell, editor. 
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An Overview of Securities and Exchange 


by Lawrence Schechterman 


Securities and Exchange Commission 
(“SEC”) Rule 144! provides for an exemp- 
tion from restrictions on resale of securities 
which are otherwise imposed by the Securi- 
ties Act of 1933, as amended (the “33 
Act”).2 The °33 Act is predicated upon full 
and fair disclosure of the character of the 
securities sold in interstate commerce and 
through the mails, and is designed to 
prevent fraud in the sale of such securities. 
Rule 144 generally requires the availability 
of adequate current public information 


- respecting the issuer. When such public 


information is available, Rule 144 provides 
for the sale of such securities in a public 
market in ordinary trading transactions 
with certain limitations which will be more 
fully discussed in this article. Rule 144, 
which is applicable to transactions in re- 
stricted securities acquired after April 15, 
1972, establishes persons deemed not to be 
engaged in a distribution and, therefore, 
not underwriters and thus eligible for cer- 
tain exemptions under the °33 Act. 

The °33 Act has as its central theme 
prohibition against the offer or sale of a 
security, as therein defined, without the 
benefit of registration or pursuant to an 
applicable exemption therefrom. If any 
person utilizes the jurisdictional means 
(i.e., the mails) to sell any nonexempt 
security to any other person, the security 
must be registered unless a statutory exemp- 
tion can be found for the transaction. 
Securities exempt from the °33 Act are 
found in §3 and transactions exempt are 
found in §4.3 Section 4(1) exempts trans- 
actions by any person other than an issuer, 
underwriter or dealer; §4(2) exempts offer- 
ings by an issuer not involving a public 
offering; §4(3) is an exemption for dealer 
transactions (unless they are closely related 
in time to the commencement of a public 
offering or a registration); and §4(4) pro- 
vides an exemption for brokers engaged in 
trading activities. 


Commission Rule 144 


Definitions 


An understanding of the terms “under- 
writer,” “person,” “affiliate,” “restricted,” 
“securities,” and “control stock” is vital to 
an understanding of the operation of Rule 
144. 

The first three subsections of §4 are not 
available to anyone acting as an “under- 
writer” of securities as defined in §2(11) of 
the °33 Act.4 Section 2(11) defines the term 
“underwriter” to mean any person who has 
purchased from an issuer with a view to, or 
offers or sells for an issuer in connection 
with, the distribution of any security, or 
participates or has a direct or indirect 
participation in any such undertaking, or 
participates or has a participation in the 
direct or indirect underwriting of any such 
undertaking. 

It is important to note that anyone can 
be an underwriter even though such person 
has never been engaged as a professional in 
the securities business. That is, individual 
investors who are not otherwise profes- 
sionals in the securities business can be 
underwriters if they act as links in a chain 
of transactions through which securities 
move from an issuer to the public. The 
words to be focused upon in the §2(11) 
definition of “underwriter” are “with a view 
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to” in the phrase “purchased from an issuer 
with a view to . . . distribution.” Subsequent 
acts and circumstances are generally con- 
sidered to determine whether a person took 
with a view toward distribution at the time 
of his acquisition. Factors such as the 
length of time the person has held the 
securities and whether there has been an 
unforeseeable change in circumstances of 
the holder are important in determining 
who is and who is not an underwriter. 

The term “person” when used with refer- 
ence to a person for whose account securi- 
ties are to be sold in reliance upon Rule 
144, includes not only such person but any 
relative or spouse or any relative of such 
spouse, any one of whom has the same 
home as such person; any trust or estate in 
which such person or any such person’s 
spouse or relatives (as previously defined) 
collectively own 10 percent or more of the 
total beneficial interest or which any such 
persons serve as trustee, executor or in any 
similar capacity; and any corporation or 
other organization (other than the issuer) 
in which such person (as previously de- 
fined) are the beneficial owners collectively 
of 10 percent or more of any class of equity 
securities or 10 percent or more of the 
equity interest.‘ 

The term “affiliate” of an issuer is a 
person that directly or indirectly through 
one or more intermediaries, controls, or is 
controlled by, or is under common control 
with, such issuer.® 

The term “restricted securities” means 
securities that are acquired directly or 
indirectly from the issuer, or from an 
affiliate of the issuer, in a transaction or 
chain of transactions not involving any 
public offering.’ 

The term “control stock” is primarily 
based on the definition of affiliate. An 
affiliate of an issuer, as above-indicated, is 
a person who directly or indirectly through 
one or more intermediaries, controis, or is 


: } : 
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controlled by, or is under common control 
with, such issuer. Affiliates holding control 
stock are generally people who control the 
business affairs of the issuing company, 
namely, officers, directors and stock- 
holders owning 10 percent or more of the 
issued and outstanding stock. It can also 
include any other person who can, or in 
fact does, influence management decisions. 

While it generally may be said that the 
sale of restricted or control securities in 
limited quantities in isolated transactions, 
so as not to disrupt the trading market in 
that security, may fall within the exemp- 
tion provided by §4(1), the larger the 
amount of securities involved the more 
likely such resales may involve distribu- 
tions in contravention of the provisions of 
the Act. 

Control stock is not necessarily re- 
stricted stock. As indicated above, re- 
stricted stock is stock that has not been 
registered with the SEC or stock that may 
have been registered, but may have been 
acquired in a transaction or chain of trans- 
actions not involving a public offering and, 


therefore, still is deemed to be restricted. 
Usually it is stock acquired directly from 
the issuing corporation for investment pur- 
poses only and not with a view toward 
resale or distribution. Stock held by an 
affiliate is control stock, but may not be 
restricted stock. For example, if the presi- 
dent of a company buys his company’s 
stock in a nonpublic offering, the stock in 
his hands would be both restricted and 
control stock. If, on the other hand, he 
buys the stock in the open market or in a 
registered offering, it is not restricted (no 
holding period requirement) but it is con- 
trol stock by virtue of his affiliate status 
with the issuing company. If it is restricted 
stock in the hands of the affiliate, all of the 
provisions of Rule 144 apply. On the other 
hand, if the stock is only control stock and 
not also restricted stock, there is no require- 
ment the stock be held for a required period 
of time. There are limitations on the 
amount of control stock that may be sold 
within a given period of time. Restricted 
stock in the hands of nonaffiliates, depend- 
ing on how long they were held, generally 
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may be sold with or without compliance 
with the provisions of Rule 144, provided 
certain facts are present. 


General Necessary Conditions. 

The satisfaction of five conditions gener- 
ally are necessary before a transaction will 
qualify for the Rule 144 exemption. These 
conditions are: (1) Adequate current public 
information with respect to the issuer; (2) a 
holding period for the restricted securities; 
(3) a limitation on the amount of securities 
that may be sold pursuant to the rule; (4) 
limitations on the manner of sale; and (5) 
the filing of a Form 144. 

One word of caution for counsel prepar- 
ing a Rule 144 opinion letter. It is essential 
for counsel to investigate all the facts and 
circumstances under which the securities 
were acquired, the length of time they were 
held and the seller’s relationship with the 
issuing company, as well as all other factors 
required to be in place for Rule 144 to be 
available. 

@ Adequate Current Public 
Information 

Rule 144 requires that adequate current 
public information must be available with 
respect to the issuer of the securities.§ Such 


- information is deemed to be available only 


if either of two conditions are met. First, 
that the issuer have securities registered 
pursuant to §12 of the Securities and 
Exchange Act of 1934 (the “’34 Act”),° and 
has been subject to the reporting require- 
ments of §13 of the 34 Act for a period of at 
least 90 days immediately preceding. the 
sale of the securities, and has filed all the 
required reports during the 12-month per- 
iod preceding such sale, or for such shorter: 
period that the issuer was required to file 
such: reports.!° Alternatively, the. issuer 
must have its securities registered pursuant 
to the °33 Act, and therefore subject to the 
reporting requirements of §15(d) of the ’34 
Act for a period of at least 90 days preceding 
the sale of the securities and have filed all 
the required reports during the 12-month 
or shorter applicable period preceding such 
sale. If either of the above conditions is 
met, the current public information re- 
quirement will also have been met. It 
should be noted, however, that even if the 
issuer is not otherwise subject to the re- 
porting. requirements of either §§13 or 
15(d) of the °34 Act, if there is publicly 
available information concerning the issuer 
particularly specified elsewhere in the °34 
Act, then the current public information 
requirements of Rule 144 will be satisfied."! 
Such “nonreporting” companies must have 
information available through their annual 
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reports and also in one or more of the 
standard financial reporting services such 
as Moody’s or Standard & Poor’s.'2 

The person who is selling the securities is 
entitled to rely upon statements appearing 
in the issuing company’s most recent 
report, quarterly or annual, required to be 
filed, and in fact filed, wherein such report 
indicates that the issuer has filed all reports 
required to be filed by §§13 or 15(d) of the 
°34 Act during the preceding 12-months or 
such shorter applicable period. The selling 
person also may rely upon a written state- 
ment from the issuing company that it has 
complied with such reporting requirements 
unless that person knows or has reason to 
believe that the issuer has not in fact 
complied with such requirements. The peri- 
odic reports filed by the issuer will indicate 
whether its reports are current within the 
applicable period of time and also the 
number of shares issued and outstanding, 
which latter information should be recon- 
firmed as to no change since the report’s 
date. Such information is important when 
trading volumes are not readily available, 
or if available, are less than one percent of 
the company’s issued and outstanding 
stock. 

® Holding Period for Restricted 
Securities 

Rule 144 requires that a person for 
whose account restricted securities are to 
be sold must have been the “beneficial 
owner” of the securities for a period of at 
least two years prior to the sale, and if the 
securities were purchased, the full purchase 
price or other consideration shall have 
been paid or given at least two years prior 
to the sale.'3 The delivery date of the 
securities to the seller is not controlling. If 
the seller of the securities is deemed to have 
paid for them and thereby assumed the full 
risk of economic loss as of the date an 
agreement is made, then the holding period 
starts on that date, even though actual 
delivery of the securities may not occur 
until later.!4 Indeed, the “full risk of econo- 
mic loss” test appears to be a fundamental 
test for determining when “beneficial 
ownership” has shifted for Rule 144 pur- 
poses.'5 A similar test is used in connection 
with employee stock purchase or similar 
plans where beneficial ownership is deemed 
to have transferred to employees for pur- 
poses of Rule 144(d) when the employees’ 
interest in the plan securities becomes 
“fully vested and cannot be forfeited. . . .”!6 
The SEC has generally stated that a person 
will be regarded as the beneficial owner of 
securities held in the name of another 
person, even though he does not obtain the 


benefits of ownership, if he can vest or 
revest title in himself at once, or at some 
future time.!7 

There is no requirement that a purchaser 
of securities have legal title to the securities; 
beneficial ownership alone will suffice. 
While the term “beneficial ownership” is 
not defined in Rule 144, the SEC has stated 
that “a person . . . may be regarded as the 
beneficial owner of securities held in the 
name of another person, if by reason of any 
contract, understanding, relationship, 
agreement or other arrangement, he ob- 
tains therefrom benefits substantially 
equivalent to those of ownership.”!* This 
definition is consistent with the test of 
beneficial ownership used elsewhere in the 
°34 Act!® and with the common law defini- 
tion of beneficial ownership.” 

A common situation involving the deter- 
mination of beneficial ownership in the 
acquisition of restricted securities involves 
the purchase of restricted securities pur- 
suant to a stock option plan. With such 
acquisitions, the SEC’s Division of Corpo- 
ration Finance has consistently taken the 
position that a person becomes the benefi- 


cial owner of restricted securities under a 
stock option plan on the date that he 
exercises his option by mailing or person- 
ally delivering payment of the full purchase 
price to the company.?! This test is analo- 
gous to the “full risk of economic loss” test. 
Furthermore, securities acquired from the 
issuer as a dividend or pursuant to a stock 
split, reverse split or recapitalization are 
deemed to have been acquired at the same 
time as the securities on which the divi- 
dend, or if more than one, the initial 
dividend was paid, the securities involved 
in the split or reverse split, or the securities 
surrendered in connection with the recapi- 
talization.?2 

While Rule 144 provides for various 
situations impacting the holding period for 
restricted securities, and the determination 
thereof, two of those situations are worthy 
of mention. First, when restricted securities 
are purchased from the issuing company, 
all or part of the purchase price may be 
paid by the delivery of a promissory obliga- 
tion. While the transaction may be within 
the confines of contract law, unless it is 
specifically structured as a secured transac- 
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tion, the two-year holding period provided 
for in Rule 144 may not commence, and 
therefore ultimately be achieved, until the 
full purchase price shall have been paid in 
cash; that is, by full payment of the note. If 
the “full risk of economic loss” test is to be 
met in light of a promissory obligation 
tendered upon purchase, or if in fact there 
exists an installment purchase of the stock, 
the person purchasing shall not be deemed 
to have made full payment of the purchase 
price, and therefore the two-year holding 
period commences upon contract, unless 
the promissory note, obligation or contract 
provides the following: (1) the promissory 
obligation must be full recourse against the 
purchaser; (2) it must be secured by col- 
lateral other than the securities purchased, 
which collateral must have a fair market 
value at least equal to the purchase price of 
the securities purchased; and (3) the obliga- 
tion shall have been discharged by payment 
in full prior to sale of the securities.23 
Second, with respect to the holding 
period for stock received as a gift, such 
securities acquired from any person other 
than the issuer, by gift, are deemed to have 
been acquired by the donee when they were 


acquired by the donor. In this regard some 
diligence is required in factually determin- 
ing whether the transfer was a gift rather 
than a sale or a transfer subject to either a 
condition precedent or a condition subse- 
quent. Anything that would destroy the 
concept of gift in its traditional sense is not 
a gift for purposes of Rule 144. 

@ Limitation of Amount of Securities 
Sold 

If restricted or other securities are sold 
for the account of an affiliate of the issuer 
or a nonaffiliate holder of restricted stock 
who has not been the beneficial owner for 
at least three years, the amount of securities 
sold, together with all sales of restricted or 
other securities of the same class for the 
account of such person within the preced- 
ing three months cannot exceed the greater 
of one percent of the shares or other units 
of the class outstanding as shown by the 
most recent report or statement published 
by the issuer, or the average weekly re- 
ported volume of trading in such stock 
either on all securities exchanges or re- 
ported through the automated quotation 
system during the four calendar weeks 
preceding the receipt of the sell order.”4 
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Generally, the amount of restricted secur- 
ities sold for the account of any person 
other than an affiliate of the issuer, 
together with all of the sales of restricted 
securities of the same class for the account 
of such person within the preceding three 
months also shall not exceed the limita- 
tions set forth above. Rule 144 was 
amended to permit nonaffiliates to resell 
restricted securities free of all Rule 144 
requirements after a three-year holding 
period.25 The SEC added Paragraph (k) to 
Rule 14476 to provide that the amount 
limitations, manner of sale, and the require- 
ment of Filing Form 144 would not apply 
to sales by nonaffiliates of restricted securi- 
ties held for at least three years. The 
requirement of public information was also 
eliminated. Hence, once the three-year 
holding period is satisfied, nonaffiliates 
may freely sell their restricted securities, 
publicly or privately, with or without solici- 
tation, provided that they have been a 
nonaffiliate for a period of at least 90 days 
prior to the date of sale. 

While a number of pronouncements by 
the SEC have made it clear that they expect 
issuers to use legends and stop transfer 
instructions to prevent illegal public sales 
of privately placed securities,?” now under 
Rule 144(k), if the three-year holding 
period is satisfied, and the transaction only 
involves a sale by a nonaffiliate, the legend 
may be removed and the securities should 
be deemed freely tradable without restric- 
tion. It is important to note, however, that 
even though the securities may not have 
borne a restrictive legend, and even though 
the selling person may not be an officer or 
director of the issuer, if he still holds 10 
percent or more of the issued and outstand- 
ing shares, he may still be an affiliate, and 
therefore the provisions of Rule 144(k) 
would not necessarily exempt the seller 
from other requirements of Rule 144. 

If Rule 144(k) is not applicable and thus 
volume limitations apply to a sale of re- 
stricted securities, the seller and his counsel 
must verify the trading volume in the 
subject securities for each of the four weeks 
preceding the proposed date of sale. Those 
volumes are averaged, and then compared 
to one percent of the issued and. outstand- 
ing stock of the company. Whichever is the 
greater may be sold. However, if the seller 
has sold the same securities of the same 
issuer within the preceding three-month 
period before the proposed date of sale, 
and moreover if any of those sales occurred 
within the four-week period preceding the 
proposed date of sale, those sales must be 
taken into account in adjusting the average 


d 

3 

: 
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trading volume and in determining the net 
amount available for sale. For example, if 
the average trading volume for the four- 
week period is 50,000 shares and the issuer 
has 4,000,000 shares issued and outstand- 
ing, then the seller may sell up to 50,000 
shares of the issuing company since 50,000 
is greater than one percent of 4,000,000 or 
40,000. Let us assume that the seller already 
has sold 25,000 shares within the three- 
month period next preceding his proposed 
current sale. Then he may sell only up to 
25,000 shares currently. 

The more complicated situation, which 
is not officially articulated in the ’33 Act or 
in the Regulations promulgated there- 
under, is when the sale of the first 25,000 
shares occurred within the four-week 
period next preceding the proposed current 
sale. The staff of the SEC has indicated to 
the writer its position that if the prior sale 
occurred within the four-week period, the 
average trading volume must be adjusted 
to take into account those sales in arriving 
at an adjusted average weekly trading 
volume, and also must be taken into 
account when determining sales within the 
three-month period preceding the pro- 
posed current sale.?8 

By illustration, if the trading volume 
each week for the four-week period was 
50,000 shares, given nothing else, the aver- 
age would be 50,000 shares for the four- 
week period. However, if the sale of the 
25,000 shares occurred within that four- 
week period, the total trading volume for 
the four weeks, or 200,000 shares, would be 
reduced by 25,000, leaving 175,000 which, 
when simply divided by four would yield an 
adjusted average weekly volume of 43,750. 
However, the seller has sold those 25,000 
shares not only within the four-week period 
preceding his proposed current sale but 
also within the three-month period preced- 
ing the proposed current sale, and therefore 
the 43,750 average volume would be re- 
duced by an additional 25,000 leaving only 
18,750 shares currently available for sale. 

Special rules apply to sale of convertible 
securities, securities sold for the account of 
a pledgee and securities acquired by a trust 
from its settlor, but are beyond the scope of 
this article.2? One brief note, however, 
ought to be made regarding sales made for 
the account of a donee. The amount of 
securities sold for the account of a donee 
during any three-month period within the 
two years after the donation, and the 
amount of securities sold during the same 
three-month period for the account of the 
donor, must be aggregated when determin- 
ing volume limitations. Therefore, when 


dealing with a donee, it is imperative that 
one look toward the donor to determine 
whether the donor has made any sales 
within the applicable period of time, and 
the same is true if representation is afforded 
the donor. While the donee need not aggre- 
gate his sales with other donees of the same 
donor, each of the donees must do so with 
the donor. 

® Limitation on the Manner of Sale 

Rule 144 requires that the securities must 
be sold in “broker transactions” within the 
meaning of §4(4) of the °33 Act, or in 
transactions directly with a “market maker” 


It is imperative to look toward 
the donor to determine whether 
the donor has made any sales 
within the applicable period 
of time, and the same is 
true if representation is 
afforded the donor 


as that term is defined in §3(a)(38) of the °34 
Act, and further requires that the 
seller cannot solicit or arrange for the 
solicitation of orders to buy the securities 
in anticipation of, or in connection with, 
the offer or sale of the securities to any 
person other than the broker who executes 
the order to sell the securities.3° Moreover, 
the person selling the securities may not 
make any payment in connection with the 
offer or sale of the securities to any person 
other than the broker who executes the 
order to sell the securities. The above 
requirements do not apply to securities 
sold for the account of an estate of a 
deceased person or for the account of a 
beneficiary of such estate provided the 
estate or beneficiary is not an affiliate of the 
issuer and, as indicated earlier, they do not 
apply to securities sold for the account of 
any person other than an affiliate of the 
issuer provided the conditions of Para- 
graph (k) of Rule 144 are otherwise satis- 
fied to the extent applicable.>! 

It is interesting to underscore that both 


the seller and the broker are prohibited 
from soliciting or arranging for the solicita- 
tion of orders to buy the stock in anticipa- 
tion of, or in connection with, a Rule 144 
sale.32 Moreover, the broker who executes 
the sell order may receive from the seller no 
more than the usual and customary brok- 
er’s commission.33 Although otherwise 
prohibited from soliciting buy orders in 
anticipation of or in connection with a 
Rule 144 sale, the broker is permitted to 
make inquiries of other brokers or dealers 
who have indicated an interest within the 
preceding 60 days and is also permitted to 
make inquiries of customers who have 
indicated a bona fide unsolicited interest 
within the preceding 10 business days 
(emphasis supplied). It is advisable, at least 
with respect to brokers, that they retain 
written indications of bona fide unsolicited 
interests. There are further exceptions to 
the solicitation provisions by a broker 
involving publication by the broker of bid 
and ask quotations for the security in an 
inter-dealer quotation system; however, 
although it is important to note that such 
additional exceptions exist, the scope and 
limitation of this article do not permit a 
more detailed discussion.* 

®@ Notice of Proposed Sale 

Ina Rule 144 transaction, three copies of 
a Notice of Proposed Sale of Securities on 
Form 144 must be filed with the principal 
office of the Securities and Exchange 
Commission in Washington, D.C., concur- 
rently with either the placing with a broker 
of an order to execute a sale in reliance on 
Rule 144 or the execution directly with a 
market maker of such a sale.35 This applies 
if the amount of the securities to be sold in 
reliance upon Rule 144 during any period 
of three months exceeds 500 shares or other 
units or has an aggregate sale price in 
excess of $10,000. Further, if the securities 
are admitted to trading on any national 
securities exchange, one copy of such 
notice must also be transmitted to the 
principal exchange on which such securi- 
ties are so admitted. Note, however, that 
the act of filing or the failure of the staff of 
the SEC to comment with respect to the 
filing, does not preclude the SEC from 
taking action in the event that any of the 
underlying facts relied upon were not accu- 
rate, and therefore the provisions of the 
rule were not available. 


Conclusion 

Counsel preparing an opinion on the 
application of Rule 144 would want to 
know the following: the name of the issuer; 
the class of securities being sold; the num- 
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ber of shares desired to be sold; the name in 
which the securities are registered; the date 
of acquisition; whether the securities were 
paid for in cash or other property, and if by 
a note, counsel should obtain copies cf all 
underlying loan documents to determine 
whether the full risk of economic loss was 
assumed; the number of shares issued and 
outstanding of that particular class; 
whether any gifts of the stock were made or 
received, and if so, whether the donee or 
donor has had other sales within the three- 
month period next preceding the proposed 
date of sale; whether the selling person is an 
officer, director or affiliate of the issuer or 
directly or indirectly controls management; 
the trading volume of the class of securities 
for the four-week period next preceding the 
proposed sale; whether the proposed sell- 
ing security holder holds 10 percent or 
more of the issued and outstanding stock of 
the company; and, whether the issuer is 
current in its filings and therefore, current 
public information is available. If the issuer 
has securities registered under §12 of the 
"34 Act, the selling security holder also may 
have to file other forms of schedules.>* BJ 


117 CFR §230.144 (1984) [hereinafter cited as 
Rule 144]. 

215 U.S.C. §§77a et seq. (1970). 

315 U.S.C. §77d (1970). 

415 U.S.C. §77b(11) (1970). 

517 CFR §230.144(a)(2) (1984). 

617 CFR §230.144(a)(1) (1984). 
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Regulation D and are acquired in a transaction 
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offering. See also Securities Act Release No. 
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6389, 47 F.R. 11251. 
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915 U.S.C. §§78a et seq. (1970). 

Issuers registered under §12 of the "34 Act 
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security registered pursuant to §12. 

1! See Rule 15c2-11(a)(4) promulgated under 
the 34 Act and 17 CFR §230.144(c)(2) (1984). 

1217 CFR §240.15c2-11 (1984); see also Securi- 
ties Act Release No. 5306 (Sept. 26, 1972) 37 
F.R. 23180. If the issuer has sent the information 
specified in Rule 15c2-11(a)(4) to its security 
holders and to certain brokers and market 
makers, and has had financial information pub- 
lished by a recognized financial service, the 
availability of public information will have been 
met. 


1317 CFR §230.144(d) (1984). 

'4Securities Act Release No. 6099, Question 
23, 44 F.R. 46752. 

15 See the Preliminary Note to Rule 144. See 
also SEC Interpretative Letter, Xonics, Inc., 
available August 17, 1978 and Securities Act 
Release No. 6099, Question 23, 44 F.R. 46752. 

16SEC No-Action Letter, Crowley Maritime 
Corp., 75-76 CCH Dec. $80,433 (1976). 

17Securities Act Release No. 4817, 31 F.R. 
1005. 

18 Jd. 

1917 CFR §240.144-4 & §240.16a-2 (1984). 

20BLAcCK’s Law Dictionary, Fifth Edition 
(1979). 

21SEC No-Action Letter, National Patent 
Development Corp., 71-72 CCH Dec. 478-797 
(1972); SEC No-Action Letter, Lanchart Indus- 
tries, Inc., 77-78 CCH Dec. 481-183; SEC No- 
Action Letter, San Jose Water Works, 77-78 
Dec. 481-96 (1977). 

2217 CFR §230.144(b) (1984). 

2317 CFR §230.144(d)(2) (1984). 

2417 CFR §230.144(e) (1984). 

25 See Securities Act Release No. 6488, Sept. 
23, 1983, CCH 483,429. 
2617 CFR §230.144(k); Securities Act Release 
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No. 6286, effective March 16, 1981, CCH 
482,821. 

27 See Securities Act Release No. 5121, Dec. 
30, 1970, CCH 42784 and Release No. 5226, Jan. 
10, 1972, CCH $2785. 

28 See also Securities Act Release No. 6099, 
August 2, 1979, Question 39 44 F.R. 46752. 

2917 CFR §230.144(e)(3) (1984). 

3017 CFR §240.144(f) & (g) (1984). 

31 Jd. 

32 Jd. See also Securities Act Release No. 6099, 
August 2, 1979 Questions 50 through 62, 44 F.R. 
46752. SEC v. Aaron, 1979 CCH Dec. $96,800 
(2d Cir. March 12, 1979), aff’g 77-78 CCH Dec. 
96,043 (SDNY May 5, 1977); Kindel & Ander- 
son, 72-73 CCH Dec. $78,921 (SEC 1972); 
Salomon Brothers, 73-74 CCH Dec. $79,708 
(SEC 1979); and SEC v. Drucker, 83-84 CCH 
Dec. $99,529 (SEC 1983). 

33 Cf. SEC No-Action Letter. Jefferies & Co., 
Inc., 82-83 CCH Dec. 77,366 (1982). 

3417 CFR §230.144(g) (1984); the broker is 
also permitted to publish bid and ask quotations 
for the security in an inter-dealer quotation 
system provided that such quotations are inci- 
dent to the maintenance of 4 bona fide inter- 
dealer market for the security for the broker’s 
own account and further provided the broker 
has published bona fide bid and ask quotations 
for the security in an inter-dealer quotation 
system on each of at least 12 days within the 
preceding 30 calendar days with no more than 
four business days in succession without such 
two-way quotations. 

3517 CFR §240.144(h) (1984). 

36 See generally Forms 3 and 4, Schedules 13D 
and 13G, 17 CFR §240.13d-1 and the accom- 
panying instructions. For more detailed informa- 
tion on SEC interpretations of various provi- 
sions of Rule 144, reference should be made to 
Securities Act Release No.s 5403 (June 14, 
1973), 38 F.R. 17715; 6099 (August 2, 1979), 44 
F.R. 46752; 6286 (February 6, 1981), CCH 
482,821. 
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by Joseph D. Stewart 


The Florida Legislature recently con- 
sidered a proposal designed to preserve a 
condominium association’s lien beyond a 
foreclosure proceeding. This proposal was 
designed to give associations a limited 
“super priority” similar to an ad valorem 
tax lien. Sponsors hoped to prevent indi- 
vidual unit owners from being reassessed 
for assessments previously secured by lien 
when that lien was extinguished in a fore- 
closure proceeding. 

This article examines the specific section 
of Proposed Committee Bill 10 (P.C.B. 
10)! which was introduced to give the 
association some relief from the problem of 
reassessment. First, the countervailing posi- 
tions of the association and the lender shall 
be presented to familiarize the reader with 
the problem addressed by the proposal. 
Then, briefly discussed is the compromise 
proposed by the Uniform Condominium 
Act and adopted by several states. Next, 
the history of P.C.B. 10 shows the Florida 
response to the perceived need of the 
condominium owners. The author then 
analyzes P.C.B. 10 and concludes that the 
proposal would not have its intended 
effect. Finally, the author includes several 
recommendations which the legislature 
should consider, if the law is to achieve its 
objective fully. 

This article is limited to the narrow 
scenario of a superior purchase money 
mortgage foreclosing a junior lien for con- 
dominium assessments. The effect of the 
proposed law on judgment creditors, 
mechanics liens, second mortgages, and 
nonpurchase money mortgages is intention- 
ally excluded. 


The Association’s Position 

Unit owners are naturally adverse to 
being forced to pay an assessment other 
than their own. The association’s position, 
is that it is inequitable to allow an unpaid 
assessment to be extinguished and then to 
be redistributed to unit owners who have 
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previously paid their share of common 
expenses. Florida Statutes, however, ex- 
pressly provide for this very result.? 

Unit owners feel that they should have 
lien priority much in the same way that a 
municipality has lien priority for its ser- 
vices, because the condominium often pro- 
vides “municipal-like” services, such as 
security police, electricity, garbage re- 
moval, heat and water. While a munici- 
pality is assured of collecting its ad valorem 
taxes to fund those services, an association 
is not. 

Delay during the foreclosure proceed- 
ings is another major problem for the 
association. Under prior law, an existing 
lien for assessments did not secure the 
assessments which accrued during the re- 
demption period.3 The 1984 Condominium 
Act now allows the lien to secure “all 
unpaid assessments, interest, costs and 
attorneys’ fees which are due and which 
may accrue subsequent to the recording of 
the claim of lien and prior to the entry of 
final judgment of foreclosure.” But even 
under the new law, the association would 
not collect any arrearage until the prior 
mortgage is fully satisfied. 

Large scale abuse may occur when a 
developer goes bankrupt and the lender 


forecloses on the developer’s inventory of 
unsold units. The lender may resell the 
inventory to a speculator at very favorable, 
highly leveraged terms. The speculator 
pays the mortgage but refuses to pay the 
assessments. The association in turn liens 
the speculator’s units for the unpaid assess- 
ments. Unfortunately, those liens are in- 
effective in a practical way against the 
speculator during the period in which he 
attempts to market the units. It is not pro- 
fitable for the association to foreclose, 
because there is normally little equity in the 
inventory units. The prior lender is also 
reluctant to foreclose, because he is receiv- 
ing his mortgage payments even though the 
speculator is technically in default on the 
first mortgage because of unpaid assess- 
ments. The real losers are the noninventory 
unit owners who must carry the total 
burden of common expenses. 

One might think that the association 
could protect its position by promptly 
foreclosing its lien in the typical situation 
where only one unit owner is in default. 
This tactic, however, is usually not effec- 
tive, because the association’s interest is 
junior to the prior mortgage. When the 
association forecloses its lien, the pur- 
chaser at foreclosure would take the unit 
subject to the existing mortgage. Rarely are 
there sale proceeds sufficient to cover the 
costs of foreclosure and the overdue assess- 
ments. In fact, if the owner had this much 
equity, it is likely he would not allow his 
unit to be foreclosed. 

Redemption by the association may be 
equally unattractive. If the association 
were to pay the accelerated debt that the 
senior interest secures, then it becomes 
subrogated to the lender’s rights against the 
unit owner.’ The association could then 
foreclose holding the first and second posi- 
tion; however, a substantial capital outlay 
would be needed to redeem the first mort- 
gage. More importantly, the sale proceeds 
probably would not cover, in order of 
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priority, the foreclosure expenses, the mort- tack against P.C.B. 10. Although the legal 
gage debt and then the association’s lien. guidelines for condominium projects pro- 
The foreclosure extinguishes the associa- mulgated by the FNMA Atlanta office 
tion’s in rem action against the owner’s express a willingness to accept the provi- 
unit; however, the association stillhasanin sions of state law, a closer reading shows 
personam action against the owner forthe that FNMA envisioned a means to draft 
underlying debt. As with any debt, the around provisions similar to P.C.B. 10.’ 
collection loses its utility when the debtor The guidelines require the condo- 
has little or no assets, declares bankruptcy minium, in its declaration, to subordinate 


or is conveniently unavailable. its assessment lien to FNMA’s prior mort- 
gage, “to the extent permitted by applicable 
The Lender’s Position law.”* P.C.B. 10, as proposed, does not 


The mortgage market responds nega- extinguish the association’s right to sub- 
tively to the proposed law. Mortgage ordinate their lien as the FNMA guidelines 
bankers fear automatic assessment priority would require. If the developer wanted 
might dry up end loan financing in Florida FNMA financing for the project, he would 
because the secondary market might be have to follow their guidelines. Therefore, 
unwilling to accept the additional risk of P.C.B. 10 would not operate to provide 
losing priority for an uncertain amount. assessment priority where the declaration 
Even if this bleak financing picture did not complies with FNMA’s legal guidelines. 
occur, opponents argue that the cost of Condominium mortgages would com- 
mortgages under the proposed law would pletely expire if the law passed. One would 
be prohibitively expensive. More persua- expect the terms of new loans to change. 
sively, they point out that the current For example, FNMA’s Philadelphia office 
system provides an incentive forthe associa- mandated special requirements for conven- 
tion to be diligent in collecting its assess- tional lenders in response to a similar 
ments and avoiding the problem.® provision in Pennsylvania law. First, 

FNMA (“Fannie Mae”) has led the at- FNMA required the declaration or bylaws 
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to include a provision for monthly assess- 
ments which allowed FNMA to monitor 
any arrearages.'° FNMA also required that 
the declaration of future projects expressly 
subordinate the association’s liens, thereby 
nullifying any future effect of the law.!! 
Finally, FNMA required an affirmative 
assurance in the title policy that assess- 
ments were current before it would accept a 
loan from a conventional seller. 

Similarly, mortgage brokers give a cold 
response to the proposal, arguing that the 
proposal might be administratively fea- 
sible, but is prohibitive in cost. The pro- 
posal would cost the consumer more, either 
through higher individual interest rates or 
by administrative charges levied by the 
representative association. 


The Uniform Condominium Act’s 
Compromise 

The Uniform Condominium Act pro- 
vides for a compromise solution; it gives 
the association a superior, but limited 
priority.'3 The association’s lien is superior 
to a prior first mortgage only to the extent 
the assessments become due within six 
months of the association’s attempt to 
enforce judicially its lien. The association 
has six months to badger the recalcitrant 
unit owner before foreclosing its lien if it 
wishes to maintain its priority Addition- 
ally, the priority extends only to assess- 
ments based on a periodic budget. This 
prevents the association from levying huge 
special assessments and obtaining priority. 


Florida 
®@ Current Law 

The current law concerning unpaid 
assessment liens in Florida follows the 
familiar principle of “first in time; first in 
right.”!4 The association must record its 
lien prior to the foreclosed mortgage in 
order for the lien to survive foreclosure. 

By excusing the purchaser of foreclosed 
property from unpaid assessments, the 
current provision adds nothing to general 
property law. Assessments without a claim 
of lien are not liens on the property until 
recorded.'5 Assessments with a properly 
recorded lien filed subsequent to the fore- 
closed mortgage are junior interests,'® 
extinguished in foreclosure. Assessments 
with a properly recorded lien prior to the 
foreclosed mortgage are excluded from the 
statute because they are superior inter- 
ests.!7 

The original statute was enacted cine in 
Florida’s developing condominium law,'* 
no doubt at the behest of the lending 
industry which probably was uncomfort- 
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able with the uncertain application of gen- 
eral property law to the condominium 
ownership concept. The current law does, 
however, serve a useful purpose. Under the 
statute, the declaration may extend the 
protection given by a foreclosure proceed- 
ing to the acquirer of a deed given in lieu of 
foreclosure. Without the statute, associa- 
tion liens would remain valid against the 
new owner when a deed is given in lieu of 
foreclosure. This provision is commend- 
able. The mortgagee does not have to incur 
the time and expense of a foreclosure 
action merely to extinguish an assessment 
lien. The defaulting owner likewise benefits 
by protecting his credit rating, avoiding the 
cost of foreclosure, and retaining any 
equity he has in the unit. 

@ Proposed Law 

The proposed law providing for assess- 
ment priority was originally introduced in 
P.C.B. 5 by the House Judiciary Commit- 
tee and included in the proposed changes to 
the condominium law for the 1983 legisla- 
tive session.'? The proposal passed the. 
House but failed to pass the Senate.” The 
committee reiziroduced the proposal dur- 
ing the recent 1984 session as P.C.B. 10. 

The proposal was deleted from P.C.B. 10 
after strong lobbying from the mortgage 
industry. The committee members agreed 
to delete the provision, but made it clear 
that if lenders did not cut the time in which 
defaulting unit owners got a free ride for 
the common expenses, then the committee 
would work to pass the provision in 1985. 

The proposal was not pursued in the 
1985 session. The committee had more 
urgent matters to address. (Indeed, there 
was essentially no condominium legislation 
passed in the 1985 session.) Also, the 
committee knew that any necessary condo- 
minium legislation would be subject to 
increased opposition if P.C.B. 10 was 
included. 

Ironically, P.C.B. 10 would not provide 
the relief intended by the legislature nor the 
results feared by the lending industry. As 
drafted, P.C.B. 10 does not change general 
property law. It does not give the associa- 
tion any rights to the foreclosure proceeds, 
nor does it add to the association’s rights of 
redemption. 

The Florida proposal attempts to give 
priority to the association by implication 


rather than express provision. The inserted - 


language, “more than six months,” pro- 
posed by the bill does not operate to 
preserve liability for the assessment. The 
lien of a junior encumbrance is extinguish- 
ed in the foreclosure whether the assess- 
ment becomes due more or less than six 


months prior to foreclosure. The assess- 
ment lien is junior to the foreclosing pur- 
chase money mortgage, regardless of when 
the assessment becomes due. 

This proposal would work, as intended, 
if Florida law provided a special priority 
for the association’s lien. In such a case, 
P.C.B. 10 would be an exception to the 
special lien priority by excusing the pur- 
chaser from assessments older than six 
months. Unfortunately, there is no such 
provision. In fact, Florida follows the 
general rule that the lien is effective upon 
recording.?! 

A second difficulty with the Florida 
proposal is that it does not give priority per 
se. Rather, the association’s lien merely 
survives the foreclosure proceedings, one 
debtor is substituted for another. The asso- 
ciation has no priority rights to the sale 
proceeds. Instead, the association would 
have to foreclose on the new owner if he 
were unwilling to pay the past due assess- 
ments. 

Finally, the proposed language does not 
“create” a right of redemption in favor of 
the association. The right of redemption 
exists in all junior lienors without regard to 


the bill.22 The redemption would be just as 
costly to the association irrespective of a 
time limit on its lien. The redemption is 
made by paying the debt secured by the 
superior interest.23 Any time limit on the 
association’s right does not affect the ex- 
tent of that superior interest. 

P.C.B. 10 does, however, provide some 
relief to the association. The association 
would retain its lien for the most recent six 
months in the limited circumstance when a 
deed is given in lieu of foreclosure. 


Recommendations for Florida’s 
Proposed Law 

In this author’s opinion, P.C.B. 10 can 
be both legally effective and politically 
palatable if one or more of the following 
recommendations are incorporated. The 
extent of the changes, of course, depends 
on the degree of protection the legislature 
wants to give the condominium associa- 
tions. 

First, the legislature should excise the 
unnecessary language in F.S. 718.116(6) 
(1983). The statutory language which extin- 
guishes a junior lien held by the association 
as a result of foreclosure is superfluous. 
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The 1963 version of the condominium act 
had been criticized for including similar 
language.”4 The legislature, on the other 
hand, should retain the language concern- 
ing deeds in lieu of foreclosure, if its intent 
is to provide protection in such a situation. 

A sister statute, F.S. 718.401(7) (1983), 
should be redrafted to conform to any 
changes in the association’s lien priority. 
This statute addresses the lender’s rights 
against a lessor’s interest in a manner 
somewhat similar to the lender’s rights 
against the association’s lien. 

P.C.B. 10 was intended to provide protec- 
tion similar to the uniform act. Logically, 
the legislature should then use the uniform 
act as a starting point. Adopting the act’s 
provisions, in whole or in part, would pro- 
vide Florida attorneys with persuasive 
authority from other jurisdictions. 

Alternatively, the legislature could cou- 
ple P.C.B. 10 with unequivocal language 
granting the association priority when it 
holds a junior lien. The uniform act has 
such language,”5 as does the Florida provi- 
sion concerning ad valorem tax priority.” 
In the absence of specific statutory priority, 
junior liens of the association would always 


lose to a superior foreclosing mortgage. 

Likewise, the legislature should deal ex- 
plicitly with the question of the associa- 
tion’s right to foreclosure proceeds. If the 
purpose of P.C.B. 10 is to require the 
association to enforce its lien against the 
purchaser at foreclosure, then the law 
should so state. If the purpose is to create 
priority, then a straightforward hierarchy 
should be established. The uniform act 
leaves no room for doubt as to the associa- 
tion’s priority.2”7 The Florida statute con- 
cerning tax liens is equally explicit when 
addressing payment of proceeds.” 

P.C.B. 10 could be revised to provide 
limits other than the six-month time 
period. The priority of the association 
could be limited to a specific dollar 
amount. The statute could establish admini- 
strative requirements to notify the lender 
when a unit owner falls behind in his 
assessments. Nonpayment of assessments 
is a default event under most mortgages. 
Notice would allow the lender to accelerate 
its note and foreclose the mortgage, there- 
by reducing the foreclosure delay. Finally, 
the association’s lien could be limited to 
expenses which could be categorized as 


“municipal or essential.”29 

Even if the legislature passes a crystal 
clear statute giving priority, the lenders 
may be able to draft around it. FNMA is 
currently doing just that by requiring the 
association expressly to subordinate its lien 
to the mortgage. This predicament raises 
interesting problems for the legislature 

If P.C.B. 10 does not remove the associa- 
tion’s right to subordinate its lien, the 
statute as drafted would have little prospec- 
tive effect against an aggressive lender. The 
legislature must decide whether it wants to 
take away the association’s right to subordi- 
nate its lien. The legislature is probably 
unwilling to take away this right, especially 
in view of the distinct flavor of lender 
protection in the current statutes. 


Conclusion 

P.C.B. 10 demonstrates the difficulty 
with statutory patchwork. It is true that 
such an approach is politically convenient. 
Unfortunately, the approach may also be 
legally ineffective. Effective protection for 
the association’s lien could occur, but only 
through two events. First, the association 
and its unit owners must convince their 
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representatives that the inequity is real and 
demands attention. Currently, it appears 
they are outgunned by the better financed 
and better organized lending lobby. 
Second, the legislature must make basic 
changes in the current law concerning liens. 
If effective protection for the association’s 
lien is to be achieved, the lien statute must 
be completely reworked. BI 


! Throughout the article the specific proposal 
providing for association lien priority is referred 
to as P.C.B. 10. This is to aid the reader in 
referring to the specific provision included in the 
larger committee bill. The reader should recog- 
nize, however, that the final draft of P.C.B. 10 
deleted the priority proposal discussed in this 
article. At this point, the reader may want to 
study the provision which is reproduced below in 
an abbreviated form: 

Condensed Version of P.C.B. 10 

“When the . . . purchaser of a condominium 
unit obtains title to the condominium parcel as a 
result of foreclosure . . . such acquirer of title . . . 
shall not be liable for . . . assessments by the 
association . . . which become due more than 6 
months prior to acquisition of title . . . unless the 
share is secured by aclaim of lien for assessments 
that is recorded prior to the recording of the 
foreclosed mortgage.” 

2Ch. 84-368, §718.116(6), Laws of Florida. 

3FLa. STAT. §718.116(4)(a) (1983). 

4Ch. 84-368, §718.116(4)(a), Laws of Florida. 

5Giendale Federal Savings and Loan Associa- 
tion v. Guadagnino, 434 So.2d 54 (Fla. 4th 
D.C.A. 1983). 

6W.K. Kerr in “Symposium on the Practical 
Problems of Condominium,” sponsored by The 
Association of the Bar of the City of New York, 
May 11, 1964. Transcript prepared by Chicago 
Title Insurance Co. 

7Condensed Legal Guidelines for Condomin- 
ium and PUD Projects, Form AT-517, promul- 
gated by the Southeastern Region of the Federal 
National Mortgage Association (January 3, 

1983). 

8Jd., at 2. 

9 Memorandum from Charles W. Harvey, Jr., 
FNMA regional vice president, to All Conven- 
tional Mortgage Sellers/ Servicers for Pennsyl- 
vania (October 28, 1980) (discussing Pennsy]l- 
vania’s adoption of the uniform condominium 
position on lien priority). 

10 at 1. 

12]d., at 2. 

13Uniform Condominium Act §3-116(b) 
(1980). (See Apendix C). 

4Ch. 84-368, §718.116(6), Laws of Florida. 

15 Ch. 84-368, §718.116(4)(a), Laws of Florida. 

16 United States v. First National Savings & 
Loan Ass’n., 155 So.2d 192 (Fla. 2d D.C.A. 
1963), citing United States v. City of New 
Britain, 347 U.S. 81 (1954). See also FLA. STAT. 
695.11 (1983) which gives priority in the order of 
recordation. BOYER, FLORIDA REAL ESTATE 
TRANSACTIONS §39.17[5] (1984). 

17Ch. 84-368, §718.116(6), Laws of Florida. 

18FLA. STAT. §711.15(b) (1963). This statute 
did not apply to deeds in lieu of foreclosure. 

19Proposed Committee Bill No. 5 of the 
Judiciary Committee of the Florida House of 
Representative for the 1983 legislative session 


later adopted as House Bill 1320 of the Florida 
House of Representatives 1984 session. 

20 House Bill 1320 Legislative History dated 
October 24, 1984; provided by the Legislative 
Information Division of the Florida Legislature. 

21Ch. 84-368, §718.116(4), Laws of Florida. 

22Glendale Federal Savings & Loan Ass’n. v. 
Guadagnino, 434 So.2d 54 (Fla. 4th D.C.A. 
1983); Dundee Naval Stores Co. v. McDowell, 
65 Fla. 15, 61 So. 108 (1913). 

23 Porlardy v. Ingrec, 388 So.2d 1053 (Fla. 4th 
D.C.A. 1980). 

24McCa The Florida Condominium 
Act Applied, 17 U. Fra. L. REv. 1 (1964). 
McCaughan argued that the former FLA. STAT. 
711.15(4) (1963) provision which provided that a 
subsequent association lien is subordinate to a 
prior mortgage was unnecessary in view of the 
recording act. 
25Uniform Condominium Act §3-116(b) 
(1980). 

26FLA. STAT. §197.0151(1) (1983). “All taxes 
imposed pursuant to the Constitution and laws 
of this state shall be a first lien, superior to all 
other liens. . . .” 

27Uniform Condominium Act §3-116(b) 
(1980). 

28 FLA. STAT. §197.352 (1983). “All officers of 
the court selling property under process of court 
order shall pay alitaxes that are due and unpaid 
against the said property from the proceeds of 
the sale after the payment of the costs of the 
proceedings and any attorneys’ fee allowed by 
the court when the court order or process directs 
that taxes shall be paid.” 


29 Judy & Wittie, Uniform Condominium Act: 
Selected Key Issues, 13 REAL Prop., PRO. AND 
Trust J. 437, 486 (1978). 
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Interaction of the New LR.C. §643(e) Election 
and Florida’s Equitable Adjustment Doctrine 


This column is the first in a series of articles prepared by past chairmen of the Tax Section. Editor Charles E. 
Muller predicts that the articles will provide a high level of sophistication useful to all practitioners. These 
articles will be published in the October 1985 through July/ August 1986 issues. 


by Henry H. Raattama, Jr., and Edward E. Sawyer 


New I.R.C. §643(e) allows the fiduciary 
of an estate or trust to reduce the aggregate 
federal tax burden of the entity and its 
beneficiaries by permitting the fiduciary to 
control the timing of recognition of gains 
and losses as well as to direct gains and 
losses to taxpayers with lower or higher tax 
rates. The Florida fiduciary accounting 
rules do not provide the same flexibility. As 
a result, the utilization of this effective tax 
planning provision may produce an inequit- 
able situation because the tax benefits can 
be received by one beneficiary while the 
economic burden is imposed on another 
beneficiary. This inequity between benefi- 
ciaries may result in application of 
Florida’s equitable adjustment doctrine. 


Income Taxation of Estates, Trusts 
and Beneficiaries—Generally 

When an entity (hereinafter entity refers 
to an estate or trust) makes a distribution 
to its beneficiaries, the amount distributed 
generally is gross income to the benefi- 
ciaries and deductible by the entity. The 
inclusion and deduction are subject to 
limitation based on the entity’s distribut- 
able net income (hereinafter DNI).! Cer- 
tain amounts distributed pursuant to a 
specific gift or bequest are not subject to 
the distribution rules. These transfers, 
therefore, pass without any inclusion by 
the beneficiary or deduction to the entity.? 

If a distribution is made in cash, few 
problems are encountered. However, when 
the distribution is property in kind that has 
appreciated or declined in value such that 
its fair market value is different from its 
basis in the hands of the entity, questions 
arise. Whether the entity recognizes gain or 
loss and the amount of its deduction must 
be determined. The amount taxable to the 
beneficiary and the holding period and 


basis of the property in the beneficiary’s 
hands must also be determined. 

A distribution in kind of a specific gift or 
bequest raises no difficult issues. The value 
of the property is not included in the 
beneficiary’s gross income.’ If a. gift is 
involved, the beneficiary takes a §1015 
basis in the property. If the distribution is a 
specific bequest, the beneficiary’s basis is 
determined by §1014. A transfer by gift or 
bequest is not a “sale or exchange”, there- 
fore, the entity will not recognize gain or 
loss on the distribution.‘ The entity is not 
allowed a distribution deduction.‘ 

A transfer of cash or property in kind 
that is not a specific gift or bequest requires 
application of the distribution rules con- 
tained in §§661 and 662.° Under the dis- 
tribution rules, the entity is allowed a 
deduction equal to the beneficiary’s inclu- 
sion. The amount of inclusion and deduc- 
tion is determined by reference to the 
amount and character of the entity’s DNI. 

For example, assume an entity has DNI, 
all of which is subject to federal taxation 
(hereinafter taxable DNI),’ of $50,000. If 


the entity distributes $50,000 to a benefi- 
ciary, the “amount distributed” is $50,000. 
The entity is allowed a distribution deduc- 
tion of $50,000, and the beneficiary in- 
cludes $50,000 in income. Thus, the entity 
has no taxable income and the beneficiary 
has an additional $50,000 of taxable 
income. This example is more complex 
when the distribution is of property in 
kind. 


Income Taxation of Distributions of 
Property in Kind 

The Tax Reform Act of 1984 added 
§643(e) to the Internal Revenue Code. 
Section 643(e) controls the tax treatment of 
estates, trusts and beneficiaries when an 
entity makes a distribution of property in 
kind.’ When a distribution in kind is made, 
§643(e) determines: (1) the basis of prop- 
erty received by a beneficiary; (2) the 
“amount distributed” for inclusion and 
deduction purposes; and (3) the amount, if 
any, of gain or loss recognized by the 
entity. The amounts are determined by one 
of two rules contained in §643(e), the 
general rule or the elective rule. 

Under the general rule when appreciated 
property is distributed, the entity’s basis 
determines the “amount distributed” and 
the beneficiary’s basis. When property 
which has declined in value below its basis 
is distributed, the fair market value of the 
property is used to make these determina- 
tions. In most cases there is no recognition 
of gain or loss by the entity under the 
general rule. However, an entity may recog- 
nize gain or loss if the distribution in kind 
satisfies a pecuniary legacy or gift of a fixed 
dollar amount.’ 

The elective rule, which is applied at the 
election of the fiduciary, uses the fair 
market value of the property for determin- 
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ing the “amount distributed” and the benefi- 
ciary’s basis. Gain or loss is recognized by 
the entity as though it had sold the property 
to the distributee beneficiary. 


General Rule—Exampie 1—Gain 
Property 

Assume that an entity having taxable 
DNI of $60,000 distributes property having 
a basis of $50,000 and a fair market value of 
$100,000 to its only beneficiary under the 
general rule. No gain or loss is recognized 
by the entity. The “amount distributed” is 
$50,000. The beneficiary has taxable in- 
come as a result of the distribution of 
$50,000. After the distribution the benefi- 
ciary holds the property with a basis of 
$50,000. If the beneficiary immediately 
sells the property the beneficiary is taxed 
on the $50,000 of gain remaining in the 
property. The entity has a distribution 
deduction of $50,000 and is therefore sub- 
ject to tax on the $10,000 of DNI not 
distributed. 


General Rule—Example 2—Loss 
Property 

Assume the property distributed by the 
entity has a basis of $100,000 and its fair 


market value is $50,000. Taxable DNI is 
still $60,000. The “amount distributed” 
remains $50,000 under the general rule. 
Thus, the beneficiary and the entity remain 
taxable on $50,000 and $10,000, respec- 
tively. But, in this case the beneficiary 
holds the property with an adjusted basis of 
$100,000. If the beneficiary immediately 
sells the property a $50,000 loss is recog- 
nized. 


Elective Rule—Example 1—Loss 
Property 

Assume the same facts as example 2 
above. The elective rule may be used by an 
estate on these facts but should never be 
utilized by a trust. The election by a trustee 
will result in disallowance of any loss 
deduction under §267 as a sale or exchange 
to a related party.!° The election results in a 
$50,000 loss being recognized by the estate. 
The “amount distributed” and the benefi- 
ciary’s basis are $50,000. If the loss enters 
DNI, the taxable DNI is reduced to 
$10,000. In this case, the beneficiary’s inclu- 
sion and the estate’s distribution deduction 
are limited to this amount. If the loss does 
not enter DNI, the taxable DNI would 


remain $60,000 and the beneficiary’s inclu- 
sion and the estate’s distribution deduction 
are $50,000. The estate would retain 
$10,000 of taxable DNI and the $50,000 © 
loss. 


The extent to which gains and losses 
resulting from the §643(e) election impact 
the entity or beneficiary requires a consid-— 
eration of whether such gains and losses 
enter DNI. As a practical matter, unless the 
governing instrument specifically provides 
that the proceeds of capital gains and losses 
are to be distributed, they will not enter 
DNI.!! Thus, capital gains and losses are 
excluded from DNI in most cases. 


Elective Rule—Example 2—Gain 
Property 

The shifting of the tax benefit and econo- 
mic burden that results in the potential 
application of the Florida equitable adjust- 
ment doctrine is apparent when appre- 
ciated property is distributed under the 
elective rule. In example 1 under the gen- 
eral rule, taxable DNI is $60,000, the basis 
of the property $50,000 and its fair market 
value $100,000. If this property is distri- 
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buted under the elective rule, a $50,000 
gain is recognized by the entity. The 
“amount distributed” and the beneficiary’s 
basis are $100,000. If the property is a 
capital asset and the dispositive instrument 
does not require that capital gains be 
distributed, the gain does not enter DNI. 
The beneficiary includes $60,000 in gross 
income and the entity takes a $60,000 
distribution deduction. In this case, the 
distributee beneficiary receives $40,000 of 
property tax free (i.e., the excess of the fair 
market value of $100,000, which is the 
distributee’s basis, over the $60,000 in- 
cluded in income). On the other hand, tax 
on the $50,000 gain that results from the 
distribution of the property must be paid 
by the entity. If the distributee beneficiary 
and the remainder or residuary beneficiary 
are different persons, the tax burden result- 
ing from the gain will ultimately fall on 
someone other than the recipient of the 
property. It is this elective shifting of the 
tax burden to someone other than the 
recipient of the property that suggests 
application of the so-called “equitable ad- 
justment” doctrine. 


The “Equitable Adjustment” Doctrine 

Equitable principles are applied to cor- 
rect situations where there is no other 
means of granting relief from an otherwise 
inequitable result. With respect to estates, 
trusts and beneficiaries the interaction of 
the federal tax law and state fiduciary 
accounting rules often creates an inequit- 
able result between principal and income 
beneficiaries. 


The election to deduct certain amounts 
on an estate’s income tax return rather than 
the estate tax return is the clearest example 
of the inequity to which the equitable 
adjustment doctrine may be applied. Sec- 
tion 642(g) provides the fiduciary of a 
decedent’s estate an election in the deduc- 
tion of estate administration expenses and 
casualty losses. The deductions may, at the 
election of the fiduciary, be taken on the 
estate’s income tax return. If the election is 
not exercised the deductions are allowed 
on the estate tax return. 

In order to achieve the greatest overall 
tax savings a fiduciary will often exercise 
the election and claim the deductions on 
the estate’s income tax return. These deduc- 
tions are generally paid out of principal for 
fiduciary accounting purposes.!2 Thus, the 
principal accounts bear the economic bur- 
den of the expenditure or loss (as well as 
additional estate tax because the taxable 
estate is not reduced) and the income 
account receives the benefit of the federal 
income tax deduction. If the principal is 
allocable to one beneficiary and the income 
to another, the principal beneficiary may 
request an adjustment to recognize that the 
income account benefits from a deduction 
paid out of the principal account if the 
governing instrument does not prohibit 
such adjustments. 

A principal beneficiary presented this 
issue in the case of Estate of Warms, 140 
NYS 2d 169 (N.Y. Surr. Ct. 1955). In 
Warms, the fiduciary elected to claim the 
§642(g) deductions on the estate’s income 
tax return rather than the estate tax return. 


The overall amount of income and estate 
tax paid was reduced. However, the princi- 
pal beneficiary had in effect, because of the 
fiduciary election, paid the income benefi- 
ciary’s deductible expenses. The court held 
that an amount equal to the difference 
between the estate tax paid and the estate 
tax that would have been paid if the 
expenses had been claimed on the estate 
tax return should be transferred from the 
income account to the principal account. 

Florida courts have adopted the Warms 
rationale as the rule of Florida law for 
equitable adjustments between principal 
and income beneficiaries.'3 The adjustment 
in Florida, as in Warms, requires a transfer 
from the income account to the principal 
account. 

Section 643(e) may result in a situation 
similar to Warms. In example 2 under the 
elective rule, taxable DNI was $60,000, the 
adjusted basis of the property $50,000 and 
its fair market value was $100,000. An 
election was made and a $50,000 gain 
recognized. If the property is a capital 
asset, the gain will not enter DNI. Thus, the 
income beneficiary is taxed on $60,000 (the 
amount of taxable DNI) and holds the 
property with a $100,000 basis (i.e., a tax 
free $40,000 step up in basis to the income 
beneficiary ). The entity is taxed on the 
$50,000 gain. The tax on the $50,000 gain 
reduces the principal account. The income 
beneficiary receives an increased basis at 
no additional cost. It is this benefit to the 
income beneficiary and burden on the 
principal beneficiary resulting from the 
fiduciary’s tax election under §643(e) that 
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creates the potential application of the 
equitable adjustment doctrine. 

Since §643(e) allows a fiduciary election 
an equitable adjustment may be required. 
The prerequisite of a fiduciary election for 
any equitable adjustment in Florida was 
clearly stated as follows: 


such adjustments are proper only in the event of 
an election by a fiduciary. . . . A fiduciary is not 
required in this state nor should he attempt to 
cure inequities generally created by the uncor- 
related interaction of the tax laws with the 
principles of [fiduciary] accounting; these must 
await legislative attention.'¢ 


Following the Warms rationale, the 
amount of the adjustment for a §643(e) 
election should be determined by comput- 
ing the difference between the entity's tax 
with and without the election. 

Recall the facts from example 2 under 
the elective rule. Taxable DNI $60,000, 
adjusted basis of the property distributed 
$50,000 and its fair market value $100,000. 
Assume further that the property is a 
capital asset held more than six months, 
the entity’s tax rate is 30 percent and the 
distributee beneficiary, who will immed- 
iately sell any property distributed in kind, 
is subject to a 50 percent tax rate. 

The fiduciary should make the election 
in this example in order to reduce the 
aggregate tax of the entity and beneficiary 
by $2,000.'5 Assuming the principal benefi- 
ciary is not the distributee, the tax savings 
will not be very satisfying to the principal 
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beneficiary. The principal account will be 
charged with $3,000 in tax that it would not 
bear had the election not been made. To 
correct this, an equitable adjustment trans- 
ferring $3,000 from the income account to 
the principal account should be made on 
the fiduciary’s books. 


Conclusion 

A Florida fiduciary should make the 
§643(e) election when the aggregate tax 
liability of the entity and its beneficiaries 
can be reduced. If the election results in an 
inequitable shifting of the tax burden, an 
equitable adjustment should be made un- 
less the dispositive instrument evidences an 
intent that no adjustment be made. The 
equitable adjustment will allow the income 
beneficiary to retain only the excess of: (1) 
his tax savings, over (ii) the additional tax 
imposed on the entity. 

In practice, equitable adjustments are 
not always made. Dispositive instruments 
may contain provisions which prohibit 
adjustments. Even where no such provision 
exists, equitable adjustments are often over- 
looked or ignored. This common oversight 
may be a result of the fact that the amount 
of adjustment required for a §642(g) elec- 
tion is not material in most cases. Section 
643(e) elections, on the other hand, may 
involve significant adjustments. Further, 
the equitable adjustment doctrine histori- 


cally has been applied to estates rather than . 
trusts. Therefore, a larger proportion of 


Distribution Deduction 
Capital Gain 

§1202 Deduction 
‘Taxable Income 

X Rate 


Beneficiary: 
DNI 
Capital Gain 
§1202 deduction 
Faxable Income 

Rate 


trust instruments than wills may lack provi- 
sions prohibiting adjustments. Advisors 
and fiduciaries (especially trustees) should 
be alert to distributions in kind that may 
require adjustment. 


'LR.C. §§661, 662, 643(a). 

21.R.C. §§663(a)(1), 102(a). 

3 Jd. See Reg. §1.102-1(d); Rev. Rul. 68-49, 
1968-1 C.B. 304. 

4See Reg. §1.661(a)-2(f)(1). 

SILR.C. §663(a)(1). 

6 Reg. §1.662(a)-3(b)(4). 

7™DNI is the taxable income of an entity 
computed with certain modifications. One of the 
modifications requires that tax-exempt interest, 
excluded from gross income under §103, be 
included with taxable income in computing 
DNI. See I.R.C. §643(a)(5). 

8 For acomprehensive analysis of new I.R.C., 
§643(e), see, J, Freeland, G. Maxfield and E. 
Sawyer, Estate and Trust Distribution of Prop- 
erty in Kind After the Tax Reform Act of 1984, 
40 Tax L. REv. 449. 

9 Keenan v. Commissioner, 114 F. 2d 217 (2d 
Cir. 1940). Gain or loss is also recognized under 
the general rule when the property distributed is 
an installment sale obligation received in a sale 
by the entity. 

10T.R.C. §267(a)(1). A trust and its beneficiary 
are related persons for this purpose. I.R.C. 
§267(b)(6). 

'! See Rev. Rul. 68-392, 1968-2 C.B. 284; LTR 
8506005 LTR 8429005; LTR 8324002; LTR 
8105028. 

2FLA, Stat. Ch.738.13; Revised Uniform 
Principal and Income Act. §13(b). 

13In re Kents Estate, 23 Fla. Supp. 133 (Palm 
Beach Cty., 1964); In re Veith’s Est., 26 Fla. 
Supp. 145 (Dade Cty., 1965). 

1423 Fla. Supp. at 136. 

1SThe tax savings is computed as follows: 


(60,000) (50,000) 

50,000 

(30,000) 

20,000 10,000 
30% 

$ 6,000 $ 3,000 


$60,000 
(30,000) 
60,000 70,000 
50% 


Entity: Election Without Election 
$60,000 $60,000 
i 
| 
| 
Total Tax: 
Entity 6,000 3,000 
Beneficiary 30,000 35,000 
$36,000 
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Brady, Consent Searches 

We read Steven G. Brady’s article on 
consent searches (July/ August 1985) with 
interest. For the most part, the article 
correctly reflects that the controlling issue 
presented whenever the validity of a consent 
search is challenged is whether the totality 
of the circumstances establishes that the 
consent to search a given place was freely 
and voluntarily given. 

We must take exception, however, to 
Brady’s conclusion that, pursuant to article 
I, section 12 of the Florida Constitution, 
State v. Wargin, 418 So.2d 1261 (Fla. 4th 
DCA 1982), represents the present state of 
the law on the scope of consent searches in 
Florida. This conclusion results from blind 
acceptance of the Fourth District Court’s 
determination that United States v. Ross, 
456 U.S. 798, 102 S.Ct. 2157, 72 L.Ed.2d 
572 (1982), controlled the consent issue 
presented in Wargin. Relying on Ross, the 
court in Wargin held “that consent to 
search luggage includes the authority to 
search closed containers within the lug- 
gage. .. .” 418 So.2d at 1263. 

In Ross, however, the Supreme Court 
was dealing with the scope of a search 
based upon probable cause, to wit: the 
automobile exception to the warrant 
requirement. As the Third District Court 
has recently pointed out, the considerations 
upon which the holding in Ross is grounded 
do not exist in the consent search context 
where there is no probable cause. State v. 
Fuksman, 468 So.2d 1067 (Fla. 3d DCA 
1985). Thus, in the Third District at least, 
the validity of the search of a “container 
within a container” is still governed by 
whether the totality of the circumstances 
establishes that consent to search the “inside 
container” was freely and voluntarily given. 

The constitutional provision referred to 
by Brady requires adherence to United 
States Supreme Court decisions on fourth 
amendment issues when those same issues: 
are presented under Florida's constitutional 
counterpart to the fourth amendment. To 
date, the high court of the United States 
has not made a definitive ruling on the 
scope of consent search issue which was 
presented in Fuksman and Wargin. 
Accordingly, contrary to Brady’s conclu- 
sion, article I, section 12 of the Florida 
Constitution does not mandate the holding 
in Wargin (Note that the court in Wargin 
never mentioned the constitutional pro- 


vision and, thus, it is not the basis of the 
decision). See Tamer v. State, 463 So.2d 
1236, 1238 (Fla. 4th DCA 1985) (absent a 
definitive ruling by the United States 
Supreme Court on a particular search and 
seizure issue, Florida law controls). Thus, 
Florida appellate courts remain free to 


independently analyze the scope of the 

consent search issue presented in Fuksman 

and Wargin under the present body of 
Florida law. 

ROBERT BURKE 

PAUL NETTLETON 
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Academy of Police Specialists (N.A.P.S.) 
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Last year WESTLAW editors 
corrected 75,000 typos found in court 
opinions. 

Many were significant. 

Like erroneous citations, oan 
search terms, and incorrect parby. names. 

Our competitor, Lexis, corrected 
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nearly none. 
It's the magic of WESTLAW accuracy. 
75,000 more reasons why so ny 
are making the switch to 
Call today for more information. 


